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ALPHABETICAL  lYUlEX 
TO 

UNPUBLISHED  SUMfaRISS.::D^ .-S-ECHSTAliY*  S  LEClSlOlTS 


Supplementing  alplialDetical  iyi.clexe^  issued  on  and  previous  to  July  1,  1935- 


Re^p^ndent_ 

Complainan^i 

2oc.. 

Ho._ 

S-Ho^  _ 

Aiello  &  Bro.  Corp.*  ,  John 

Richman  &  Samaels,  Inc. 

1906 

1223 

Andrews  &  Co»,  Ivy  A. j  and/or 

LaJvIantia  Bros.  Arrigo  Co. 

iGik 

1170 

American  Pr-ait  G-rOWers ,  Inc. 

Battaglia  Bros. 

.Ivtai-kmah  PrOdude  Co* 

1S2^ 

1503 

Battaglia  Produce  Corp. 

Southgate  Brokerage  Co., Inc. 

ISU5 

1219 

Bauer,  J.C. 

Hat'l  Comm.  Dist.  Corp. 

1625-1629 

113^ 

Bay  Fruit  Co.,  Inc. 

Hat '  1  Fiult  &  Veg .  Exch ,  Inc . 

2016 

1302 

Brock  &  Son,  '.7. A. 

C.H.  Rohinson  Co. 

17^9 

1101 

Caito  &  Sons,  Inc.Thos. 

Richman  &  Samaels,  Inc. 

1653 

1071 

CarlDone  Bros,.  &  Co. 

Charles  E.  Gibson,  Inc-, 

1935 

12U9 

Castellini  Co. ,  The 

Rubin  Co.,  The                       IS53  &  Ig53-A 

115s 

Chevlen,  Jalre 

Eastern  Produce  Distrs. ,Inc. 

1755  ■ 

1159 

City  Produce  Co. 

Adams  Packing.  Co.  ,  Inc. 

1926 

1269 

City  Produce  &  Comm.  Co.  . 

Mitchelville  Strawberry  Gwrs.Assn. 

15^+7  &  A 

1153 

Cohen  Co. ,  Inc. ,  Abe 

Cohen,  Max  B. 

17S7  _ 

1066 

Dallas  Pruit  &  Yeg,  Co. 

Consolidated  Produce,. Co,.  .Ltd. 

15SI1-  ' 

1089 

Daniels  &  Peters 

F  rah  zb lau  Co.,  He  rraan 

1559 

1053 

Eakin  &  Co. 

Barnes  Co._^,^.  P*.J„*  ,. .             ;  ,  >. 

1712 

1088 

Ehrlich,  P.  ; 

Shal  1  Gw  '  Co [ '  S:Siiiuel  Ji '  ' '  " 

IS02 

1093 

Ellis  Bros.  Co. 

Dingfelder, ,  C.i.;,  &  M......  . 

17^3 

1197 

Farmers  Exchange 

Borovet  z-Kans elbaum'  Cb'. ,  Inc ,  j 

191s 

1171 

Flatow,  Riley  &  Co. 

Producers  Service  Corp. 

153^ 

1109 

Fleming-Wilson  Mercantile  Co. 

Driver  &  Woodrow 

1923 

1271 

Florida  Fr-ait  Co. 

Smith,  G.H. 

17S3 

1222 

Frankos  Bros. 

Uaclntyre  &  Porter 

2111 

1306 

G-amhle-Ro'binson  Co. 

Lamb  Fruit  Co,  of  Wash. 

1718 

1261 

Garret t-Holmes  &  Co. 

Pla.  East  Coast  Gwrs.Assn.  Inc 

17^5  : 

1106 

&old.ish  Fruit  Co. 

Michael- Swans on-Brady  Produce 

Co. 

1812 

1173 

Gorman,  John 

Gregg  Maxcy  Inc. 

1551 

1135 

Gray,  J. P. 

Famularo  &  Sons,  V. 

1703 

iiUo 

Gruhgeld,  ^Villiam 

Southern  Fruit  Co., Inc. 

1672 

1051 

Hedherg,  l?ra.  S.&  Karkalits  ,C.F 

Bald  Knob  Sales  Agency 

2138 

1350 

Heller  Bros.  Co.  ,  Inc. 

J.  Tranlcina  &  Co. 

1609 

.  1250 

Higgins  &  Co. ,  R.L. 

Kirk  Brokerage  Co. 

1832 

1205 

Houston  Produce  Co. 

Stone  &  Sons,  Geo.  H. 

1810 

1103 

Hunter  Co. ,  J.  Austen 

Stevens  Brothers 

1925 

1252 

Hunter  Co.  ,  J.  A.usten 

Andrews  Bros,   of  Detroit,  Inc. 

1279 

Ihach,  Charles  G. 

F.H.  Simpson  Co. 

2188 

1301 

Jill  of  Florida  Inc. , Frank 

Litman  Produce  Co. 

1517 

10U7 

Karkut ,  Jr.  ,  M.  C. 

Losman  Produce  Co. 

1600  " 

.  iish 

Zavanagh,  \7.H.J.                ;  ■ 

Piowaty  Bros.  Inc. 

180^ 

115U 

Keller,  Dave 

Shackelford-Brown  Co. 

1731 

1080 

Kelly  &  Smith 

LaMantia  Bros.  Arrigo  Co. 

2000 

1316 

Kirkland  Seed  Co.  ,  B.B. 

M.  J.  McCarthy  &  Co. 

I8O9 

1256 
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^^pondent_,        -  Complainant  2oc._l'To._     §.-M.o_j^  _ 


Kirkland  Seed  Co.,  B.B,. 

M  J     Mr*f!p)  T-f-Vi V  Ho 

ISll 

xuxx 

12Sg 

Kirfcpatrdck  Co. ,  L.M. 

^'^?ir\'^ csTc]  Fi'^Ti  t.       Prodncp  Co. 

1206 

Klein  Sales  Co. ,  Dewey  E. 

Von  Tpc^1  pv    J  T? 

I09g 

iCohler  &  S chafer 

Co  IT'SO 

1075 

XW  (  J 

Krasnow,  J. S. 

XVU  UXi-.b  u  cXIi   CC  O^Xly 

lUii-fs 

XT  r  ^ 

1065 

LandOT/  Fruit  &  Produce 

Co.  ,S., 

OqT  t  *P       "Pi^Arlm a    T^t        ■V'Q  Tti*^ 

16711- 

XV 

1 16? 

xxwo 

Lane,  John  J. 

Sp*rfiTThri*n  Prorlnpp  Co 

1S13 

1117-A 

Leef ,  Soimier  &  Co* 

?!  "h  p      T /^V"      Tnr*  ^>^, 

1^77 

1229 

Levy,  A.  &  Zentner,  J. , 

Co., 

Stp  r*v— VorwpTlr  Ho^ 

1696 

ll^l-l 

Mahaf f ey  Comm.  Co. ,  The 

191R 

125^1 
105U 

.Manniell o  3r os .  &  Mayrs ohn , Inc 

l6l|-7 

Marsh  Fruit  Co.  and  C.A. 

Hall    Haas      Vessev.  Ltd. 

1699 

1193 

B-uhrmaster  Co.  . 

Martin,  Dorr  T. 

Goodpnousrh    D.E.  Mrs. 

161^9  &  l6^9-A 

1070 

Maurer  &  Sons,  John  C. 

Demase  &  Morgan  Co. 

21^0 

1323 

McKercher,  Paul  and/or 

B.  Chalefman  &  Co. 

12% 

Syrrell-Brom  Co. 

1266 

Miles-Conley, Co. 

Clinton  Bolick,  Inc. 

2022 

Miller  &  Jacohson 

L.  Yukon  &  Sons  Produce  Co. 

1979 

12S6 

Minneapolis  Cold  Storag 

e  Co. 

Lamb  Fruit  Co.  of  Wash. ,  The 

1720 

IIII-7 

Minneci  Fruit  Co. 

H.L.  Steffen  &  Sons,  Inc. 

211s 

Motor  City  Produce  Co. 

J.G.  Zole 

1562  &  1567 

1092 

Ivkmn-Griffin  &  Co. 

Richman  &  Samuels,  Inc. 

2010 

1299 

National  Comm.  Distr.  Corp. 

Byles,  M.F. 

1S9S 

1112 

II             II  II 

It 

Hogan,  M.M. 

IS59 

lll^l- 

II            ti  II 

ft 

Dove  Orchard  Co. 

is6o 

1116 

If            II  II 

II 

Hungerford  Supply  Co. 

1SS7 

lllS 

II      :             II  II 

fi 

Red  Apple  Orchard,  Inc. 

190I+ 

1119 

II   ;          II  II 

It 

Monitor  Fruit  Co, 

1S5S 

1120 

II             II  It 

It 

Hartman,  Howard  C- 

1S93 

1121 

II              11  II 

It 

Cyr,  P. A. 

IS63  ^ 

1122 

II              II  II 

It 

Independent  Fruit  Shippers 

ISSS 

■1123 

II             II  n 

It 

Cyr,  I sale  L. 

1S62 

1126 

It             II  It 

II 

Florida  East  Coast  Gwrs.  Assn. 

1296 

1127 

II             It  II 

II 

Boaz,  William  H. 

is6l 

112s 

II             ti  It 

II 

Asner.  ChaTles  F. 

1902 

1129 

II             II  It 

II 

Goodrirh    H  T, 

sXX  X  oil  )     11  •  XJ  • 

19)40 

llSl 

It             II  II 

It 

T^'roolrcivT  1 1  p  0'rr*ln?5 T*f1   Co  Tti^* 

JlJ  X  \J  WXihO  V  XX  X  O          X  wXXClrX          W  W  •   f       JbllO  • 

i9ii-s 

1209 

Helson  &  Co. ,  Inc. 

J      .  TvFpI  on 

2102 

1295 

Uelson,  J.E. 

Jos.  EichelheriSer  &  Co. 

2070 

1272 

Hichols  &  Son,  J.B. 

Joseph  Eichelherger  &  Co. 

1571 

1072 

Potato  Exchange,  InC* 

Kramer  &  Sons,  M, 

1796 

lll+S 

Ehodes,  Orley  A. 

Weiss,  Nathan 

lgi|-7 

11S3 

Rice  Produce  Co. 

Neer  &  Co. 

1775 

1270 

Riddick,  Burke 

Dunn,  D.D. 

1661 

1063 

Roh  ins  on  Fruit  Co.,  J. 

Pacific  Fruit  &  Produce  Co. 

159^ 

1057 

Rodreick  Co. ,  The  F. 

Famechon  Co.,  J.C. 

2017 

1230 
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Respondent  Ccraplainani  2oc._lTo._    S-lo^.  _ 

Rodreick  Co.,  The  P.  Israel,  Bert     .  1231 

"         "        "    "  Nat '1  Fru.it  &  Veg.Exch.  Inc.  ..1950  123^--'  ■ 

"         "        "     "  Jones  &  ICavanagh  Co.  ,  ltd.  2002  1235     ■  ' 

"         "       "    "  Williams  &  Haney       '  :  .    19^2  123& 

"         "        "    "  Kiggins&Co.,  R.L. "  19^9  1237 

Ryan  Co.,  The  Canal  e  &  Co. ,  InC,  D.  17^7.  1172 

Scandurra  &  Qalletta  Venice  Growers  Assn.  l622  IIS7 

Scanlan  &  Sons,  Inc.Peter  S.      ITarato  &  Co.,  LtdV,  Frank"  I9U7  121^- 

Schintzius,  Jolin  S.  Keene,  Inc.,  R.D.  1S19  ll69- 

Schons  Fruit  Co.,  Inc.  Driver     Wo odrow  IS90  12^1.  ' 

Shabert  Brokerage  Co.  Wright  &  Sons,  Leo  H.  '.  2077  12S1  ■ 

Siegel  &  Co.,  A.  Leef,  Sommer  &  Co.,                    _  ,     1677  1196- 

Smith  &  Clarke  Co.  Resseguie,  L.B.                          "  .     1^51  117S 

Sojourner  &  Co.,  H.D.  Canhridge  Fr^ait  &  Produce  Co.  -      1633  1067-. 

Spracale  Fruit  Co.  Wolverine  Fr^ait  &  Produce  Exch.  1573  lOSj ' 

Spracale  Fruit  Co.  Urick  &  Hollis  .   .  1233 

Sternick,  Inc.,  LI.  Goldsarat ,  Inc.  ,  S.  I79S  i2l6 

Stoerk,  Inc ,  August  Nelson  Co, ,  Sterling  H.'  "1572  1059 

Sunset  Produce  Co.  Heidner  &  Co.  1533  1133 

Swan,  H.G.  Lit  chard,  •  Schultheis  &  Johnson,  Inc.    iGhS     .  1315 

Union  Pacific  Prod.  Co.  Walter  Chambers,  Sec'y. >  •     2119   ■    1321  ■ 

Dept.  of  Public  Marlrets  J/eights 

&  Measures  of  the  City  of  IT.Y.  "  • 

United  Brokers  Co.  Calif.  Produce  Distrs.  ,  Inc.  1.9^9  1311  ' 

Urick  &  Hollis  Springfield  Fruit  &  Prod.  Co.  Inc.  ..    162^1-.  lO^g  ' 

Wallcer-Smith  Co.  Leonard,  Crosset  &  Riley,  Inc.  I9II  1208 

Washington  Early  Crops, Inc.  Schwartz,  Joseph  I6U9     '  lOSU 

Weinberg  &  Gilbert  Pal-umbo-Arata  Fruit  Co.  lU^+S  llSO 

West  Texas  Produce  Co.  Warrens  Frait  Growers  Assn.       ■•  2OO5  I263 

Wishnatski  &  ITathel  Unity  Distributing  Co.  ,  Inc.  1975  I262 

Yamashita,  S.  and/or  North-  Rothstein  &  Son,  H.  1623  1262 
western  Packing  Co. 

Zimmerman  Bros.  Schaef er  Co. ,  C.F.  IS03  1303 
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S-10'47,  J-ixl:--  :ili  1955,  Docket  1517:  ■  (S.P.) 

L  ITMp^P HODUCE_ CO .  ^  p^SAS_G I T Y ,  J/IO . _ vs . _FRAM:_J  ILL  OF_PLORIDA ,  _I1C^ , 
i:OST_LAUDJ^ALE,_]jTiOEIM^  . 

'  ?  Violation  charged:    Pailure  to  deliver, 

^  ;i  ,         Principal  point.s_involved;  Delivered  sale  with  f.o.*b. 

provision  applying  only  to  price;    liuyer  failed  to 
:  prove  damages  for  failure  to  deliver  iDecause  he  did 

>o  -  ■.  ■-  ■   not  show  any  contract  with  other  huyers  for  purchase 

of  the  produce  ordered,  hut  damages  purely  speculative; 
respondent's  attorney  could  not  claim  rejection  not 
made  within  reasonahle  time  as  controversy  "based  on 
"breach  of  warranty  and  not  rejection. 
Order:     Case  dismissed  ' 

Oujfcline  of_Pact s_. 

.  On  llarch  16,  193^>  the  parties  entered  into  a  written  contract  for 
the  purcha.se  and- sale  of  one  carload  of  U.S.  No.  1  tomatoes  containing 
600  lugs  of  different  sizes  for  a  total  price  of  $6S1.50  f.o."b.  Hidriver, 
Florida.    The  original  confirmation  of  sale  showed  that  the  sale  was  made 
f.o.b.  suhject  to  the  special  agreement  of  "U.  S.  One  on  arrival  at 
Kansas  City",    The  tomatoes  arrived  at  Kansas  City  shortly  after  noon  on 
March  20,  193^  and  doorway  inspection  was  made  and  the  tomatoes  inspected 
were  found  to  conform  to  the  specifications  of  the  contract.    The  respond.- 
ent  was  then  paid  in  full.    Later  a  further  inspection  of  the  tomatoes 
indicated  that  many  of  them  were  not  U.S.  Ho.  1,  and  after  a  hundred  or 
a  hundred  and  fifty  liigs  had  heen  removed  from  the  car  the  reniaining 
toma^toes  were  inspected  "by  a  Federal  Inspector  at  3:15  P.M.    March  22. 
This  inspection  certificate  showed  that  the  tomatoes  were  clean,  meaty, 
generally  well  formed,  fairly  regular  and  uniform,  conforming  in  size  to 
the  specifications  in  the  contract  "but  that  there  were  grade  defects 
averaging  12fo  and  an  average  of  7^  decay  and,  therefore,  the  tomatoes  did 
not  grade  U.S.  Uo.  1  on  account  of  defects  in  excess  of  tolerance.  The 
tomatoes  were  sold  from  March  22  to  March  29 >  193^.  inclusive,  and  brought 
$1,116.10;     the  price  of  U.S.  No.  1  tomatoes  for  the  sizes  called  for  in 
the  contract  increased  materially  from  March  20  to  March  22,  193^- 

Complainant  contended  that  the  proper  method  of  arriving  at  damages 
is  to  subtract  the  amount  the  tomatoes  actually  brO"ught  between  March  22 
and  March  29,  193^ »  inclusive,  from  the  market  value  of  the  tomatoes  on 
March  22  or  March  23,  193^'    Respondent  contended  that  the  complainant  was 
not  entitled  to  any  damages  and  in  any  event  his  method  of  computation  v/as 
wrong  in  that  the  tomatoes  arrived  shortly  after  noon  on  March  20,  193^ > 
and  this  date  should' be  taken,  at  which  time  the  market  vlaue  of  U.S.  No.  1 
tomatoes  v;as  less,  instead  of  taking  the  market  value  of  tomatoes  as  of 
March  22,  193^. 
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Bilisgs  included_in  Decision 

1.  The  transaction  in  this  case  was  in  effect  a  delivered  sale 
with  the  f.o.b.  provision  applying  only  to  the  price  to  te  paid  in  that 
complainant  was  to  pay  the  freight,  and,  on  acceptance  at  destination,  to 
remit  to  respondent  the  contract  purcliase  price  of  the  tomatoes  only. 

2.  There  can  be  no  doubt  "but  that  respondent  failed  to  deliver 
U.S.  Ho.  1  tomatoes  as  contracted,  and  the  position  of  respondent's 
counsel  to  the  effect  that  no  objection  can  nov:  be  made  by  complainant 
since  objection  v/as  not  made  within  twenty-four  hours  after  arrival  of 
the  shipment  at  destination  is  untenable,  since  the  controversy  is  not 
based  upon  rejection,  but  upon  a  breach  of  warranty.     Complainant  certain 
ly  acted  within  a  reasonable  time  in  making  objection  to  the  shipment 
involved  in  this  case.  :  , 

3-     Complainant,  in  order  to,  be  able  to  recover  in  a  case  of 
this  -line'.,  must  show  conclusively  that  a  contract  had  been  entered 
into  by  some  certain  buyer  or  buyers  for  the  purchase  of  the  kind  and 
quality  of  tomatoes  ordered  by  complainant  at  an  a/^reed  price  or 
prices  and  the  purely  specula,tive  contention  of  complainant  that  the 
toma.toes  could  have  been  sold  readily  at  the  quoted  market  price  can 
not  bo  accepted.    This  position,  which  is  relied  upon  entirely  by 
complainant  is  wholly  unsubstantiated  by  any  testimony  from  prospective 
buyers.    The  ca-se  was  therefore  dismissed. 

S-IO^-G,  July  11,  1935,  Docket  l62^:  (S.P.) 

SPRIHGFISLD  FRUIT  MD  PRODUCE  CO_^,INC.^  SPRINGFIELD^  MASS^ ._vs ._URICK_ 
&  HOLLIS_^  LOS  AIT&ELES  ,_CALIF . 

"Violation  charged:     Failure  to  deliver. 

Principal  poj,nt  ^^ivolved:     Complainant  contributed 

to  deterioration  of  grapes  by  its  negligence  and 

failed  to  prove  any  damages  suffered. 
Order:     Case  dismissed. 

Outline  of_Facis 

rLas;-jondent  sold  to  complainant  a  carload  of  grapes  tc  contain 
735  liigs  of  i.Ialaga  and  302  lugs  of  Seedless,  Chicago  .Diversion,  the  grape 
to  be  U.S.  ITo.  1  grade,  good  color  and  good  size,  price  of  $1.00  per 
lug  for  the  Malagas  and  $1.10  per  lug  for  the  Seedless,  delivered 
Springfield,  liass.    Apparently  complainant  contemplated  Federal  in- 
spection early  in  the  morning  of  arrival  and  its  broker  wired  respond- 
ent that  the  grapes  were  unsatisfactory  and  insisted  on  a  discount, 
which  v/as  refused.     It  was  at  least  fifty-two  hours  later  before 
respondent  load  Government  inspection  made  and  then  the  car  had  been 
partly  -unloaded.     At  that  time  the  Government  inspection  stated  tliat 


"Malagas  fail  to  j^radfe  U.S.  ITo.  1  tatle  only  account  wilted  and  soft 
"berries.    Thompson,  seedless  now  fails  to  grade  U.S.  1  talkie  only 
account  smttering  or  loose  "berries  noted  alDOve,  a-s  per  government 
inspection  certificate  No.  B  2^5^53"-     Complainant,  however,  accepted 
the  grapes  and  sold  them  at  an  actual  profit  of  $9^.05  over  the 
contract  price.    However,  it  later  filed  complaint  against  respond- 
ent for  failure  to  deliver  in  accordance  with  the  contract  terms  and 
"based  its  damages  on  the  difference  "bet\veen  what  it  actually  received 
for  the  grapes  and  the  "published  market  price"  "being  a  claimed 
difference  of  $217.35-    Apparently  the  "iDu"blished  market  price"  was 
taken  from  local  newspaper  reports  of  the  market  prices  at  the  time. 

.Riling s  included  in  Decision 

1.  The  G-ovemment  insiDection  was  made  at  least  52  hours  and 
possi"bly  D^!-  hours  after  arrival.    The  douht  as  to  the  length  of  the 
period  arises  hy  virtue  of  the  fact  that  the  inspection  certificate 
"bears  the  time  designalioii  as  9:20  p.m.,  ?/hereas,  the  true  time  accord- 
ing to  cor.rplainant  was  3:20  a.m.     It  should  "be  noted  further  that  at 
least  one-fourth  of  the  load  had  "been  removed  "by  coiTiplainant  prior 

to  such  inspection.     Considering  the  possi"bility  of  exposure  to 
deleterious  conditions  during  this  intervening  period  and  the  slight 
erbent  of  the  variance  from  grade  upon  inspection  it  is  difficult  to 
determine  v-iiat  was  the  true  condition  of  the  grapes  on  arrival  and  it 
can  hardly  "be  said,  therefore,  that  complainant  has  shown  a  failure 
to  deliver  in  accordance  with  the  contract.    Furthermore,  complainant 
not  only  contributed  "by  its  negligence  to  the  delay  in  inspection  "but 
also  interfered  with  the  accuracy  of  the  inspection  "by  its  removal  of 
part  of  the  carload  at  least  fifty  hours  in  advance  of  such  inspection. 

2.  Complainant  not  having  sho\rn  the  failure  of  respondent  to 
deliver  in  accordance  with  the  terms  of  the  contract,  it  is  unnecessary 
to  consider  the  amount  of  the  dam3-ges  claimed  "by  it.     Suffice  it  to  say 
that  on  its  own  showing  it  made  an  actual  profit  on  the  transaction  of 
$9^.05.      The  case  v/as  dismissed. 

3-1051,  July  13,  1935,  Docket  1672:  (S.P.) 

SOUTIpHIT  FRUIT  COl-i^MI^  I^C.^  CEAI^OTTE ,_1T_^C^  vs^  WILLIAM  &EUB&ELD_,. 
PHiLADEliKIA,^  PA^ 

Violation  charged:     Failure  to  account. 
Principal  £Oint _involvedj.    Brown  Rot  in  peaches; 
.    ■  .  ■  fob  shipping  point  sale  but  no  Federal  inspection 

secured  at  that  point  and  therefore  consideration 
given  to  Federal  inspection  at  destination  regarded 
as  reflecting  true  condition  of  commodity  at  shipping 
.  point . 
•  Ordej::     Case  dismissed. 
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Outline  of_I'acts_ 

Complainant  sold  respondent,  through  one  J.S.  Umhach,  four 
carloads  of  U.S.  No.l  peaches  f.o.h.  shipping  point .    Ur.  Unibach 
apparently  saw  the  peaches  at  various  times  during  loading  hut  no 
Federal  inspection  at  shipping  point  was  secured  oy  the  shipper.  Two 
of  the  cars  arrived  at  destination  on  a  Saturday  and  insiDection  was 
applied  for  too  late  for  that  day's  inspection  hut  the  two  cars  and 
an  additional  two  cars  which  arrived  on  Monday  v.'ere  all  inspected  "by 
Federal  inspector  on  Monday  morning.    The  cars  were  in  transit  not  to 
exceed  four  days,  yet  certificates  of  Federal  1-aspection  made  at 
destination  showed  that  Brown  Rot  was  present  in  all  cars  vita  the 
damage  ranging  from  an  average  of  ^4-  per  cent  in  the  last  two  cars 
shipped  to  an  average  of  approximately  30  Per  cent  in  the  cars 
shipped  two  days  earlier.     Respondent  immediately  notified  complain- 
ant of  the  condition  of  the  peaches.    The  contract  price  was  $2,^70.20 
and  respondent  remitted  to  complainant  the  sum  of  $1,96.3.02,  deduct- 
ing jpOT'l"         ^0  ■*^^e  condition  of  the  peaches.     Coraplainant  contended 
that  the  cars  were  hought  f.o.h.  shipping  poin'c ,  that  the  peaches  met 
the  contract  requirements  and  that  respondent  unlawfully  deducted  the 
$507.12. 

Raling_iii eluded  in_DecJ:Sion 

1.    Although  this  was  an  f.o.h.  sale,  it  has  "been  repeatedly 
held  that  in  such  cases  where  no  satisfactory  proof  is  secured  concern- 
ing the  condition  of  the  commodity  at  shipping  point,  consideration 
must  he  given  to  the  certificates  of  Federal  inspection  made  at  desti- 
nation insofa-r  as  they  can  he  regarded  as  reflecting  the  true  condition 
of  the  commodity  at  shipping  point.    Destination  inspection  in  this 
case  conclusively  shov;ed  considerable  damage  from  Brown  Rot,  which, 
from  the  very  nature  of  the  disease,  must  have  heen  present  at  shipping 
point,  regardless  of  the  extent  to  which  it  may  have  heen  readily 
apparent.    As  previously  stated,  there  can  he  no  doubt  hut  that  Brown 
Rot  Y/as  present  at  destination  to  an  extent  which  materially  reduced 
the  value  of  the  peaches,  and  respondent  complained  promptly'-  of  this 
damaged  condition  which, as  evidenced  hy  the  certificate  of  Federal 
inspection,  was  of  sufficient  gravity  to  have  warranted  rejection. 
Considering  the  record  as  a  whole,  it  seems  reasonable  to  believe 
that  complainant  has  received  all  that  the  kind  and  qtiality  of  peaches 
shipped  v/ere  worth,  and  the  complaint  should,  therefore,  be  dismissed. 

S-1053,  July  l6,  1935,  Docket  1559:  (S.P.) 

HER1;IA1T  FHAITZBLAU  COMPMY^  DETROIT  ,jnCH._^vs  ._DMI5^S_AinD_PETERS 

Violation  charged:  Failure  to  account.  ' 

Principal  point  involved:  Telegrams  passing  between 

parties  considered  in  determining  instructions. 
Order:  Case  dismissed. 
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Outline  oi'_Facts 

Respondent  diverted  to'  complainant  a-  car  of  Malaga  grapes 
requesting  him  to  inspect  tliera  and  ciibmit  an  offer.    Upon  arrival 
complainant  wired  the  respondent  that  the  grapes  were  fairly  goqd 
quality;     that  it  had  not  succeed.ed  in  selling  at  private  sale  and 
s-u^gested  selling  on  the  auction  quoting  prices  which  other  hrands  had 
"brought.    To  this  respondent  replied  that  it  was  not  interested  in  the 
auction  "but  to  sell  at  priva-te  sale  and  that  it  was  "holding  car  permit 
you  to  sell  answer  quick".    I'ho  next  day  complainant  wired  respondent 
tlaat  it  had  sold  car  at  $1.00  delivered  at  Detroit,  this  price  netting 
$^8^.72.    Complainant  later  wired  respondent  that  the  grapes  were 
""billed  cadvise";     that  it  had  sold  the  car  and  wished  its  quick  release. 
The  cornplainant  then  issued  a  certified  check  to  the  railroad  company 
for  $752.72  v;hich  was  125^  of  the  sales  price  less  freight;     this  was 
done  in  order  to  get  the  car  released  and  effect  diversion  to  the 
purchaser.     On  the  same  day  the  resioondent  wired  the  coniplainant 
"SEE  OUH  V/IBE  JIITTEENTH  TO  SUBLIIT  OFFER  EXCMG3  TaHES  CLEAR  WE  HOLDING- 
CAR    PERi.:iT  YOU  SUBMIT  OFFER  BEFORE  SALE  DOLLAIL  EilTIRELY  UWREASOmLE 
OFFER".    Cor-iplainant  contended  that  respondent  had  given  authority  to 
sell  the  grapes  at  the  "best  possi"ble  price;    that  $1,00  delivered  was 
the  "best  price  o'btainahle;  that  the  net  proceeds  of  the  sale  amounted 
to  $^3S«32;     that  complainant  was  entitled  to  the  difference  "between 
this  amoxint  and  the  amount  paid  the  railroad  company  or  $293 -^O* 
Respondent's  contention  was  that  it  had  at  no  time  authorized  the  sale 
at  .?1.00;     that  it  had  instructed  complainant  to  submit  an  offer  and 
later  advised  tliat  it  was  holding  the  car  in  order  to  permit  its  sale 
and  that  respondent  did  not  give  authority  to  the  complainant 
to  sell  at  the  "best  possi"ble  price  or  any  other  price. 

Kolings  lncluded_in  Deciji^n_ 

1.  The  exchange  of  wires  sets  out  the  agreement  "between  the 
parties. 

2.  Respondent  did  not  intend  to  instruct  complainant  to  sell 
without  su"bmitting  the  offer  to  the  respondent. 

3.  Complainant  exceeded  its  authority  and  suffered  damage  there"by. 
Respondent  can  not  he  said  to  h?.ve  in  any  way  contri"buted  to  the  cause  of 
the  loss  and  can  not  "be  held  liahle  therefor. 
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S-IO5U,  July  16,  1935,  Docket  16^47:  (Hearing) 

J.T._WYLIS_,  SM  JOSE^  Ci^IF._vs . J.™iELLO_BROS._m  I'iAYRSOM,_INC^, 
mi  Y(^K^  I.Y.  '  -.r^.: 

Violations_cIia,r£ied:  Rejection  and  failure  to  deliver. 
Principal  point s_in.yQlved:   San  Jose  scale  in  pears  for 
export  to  Brazil;    yjcieti  federal  shipping  point  in- 
■      spection  shows  produce  net  terms  of  contract  and  is 
reversed  at  destination,  shipper  cannot  iDe  held  for 
failure  to  deliver, 
.    Order:     Case  dismissed. 

Outline  of_.I'act.s  ■  . 

Complainant  and  respondent  entered  into  a  contract  wheretj  com- 
plainant v/as  to  furnish  respondent  with  one  carloc.d  of  '.lard;."  pears, 
grade  U.S.  ITo.  1,  aA,  the  price  of  $2.00  per  hox,  f.o.t,  San  Jose,  Calif. 
It  was  also  agreed  by  and  between  the  parties  that  corplainant  was  to 
furnish  pears,  which,  upon  inspection  at  shipping  point,  would  show 
that  they  were  "free  from  San  Jose  scale".    Federal  inspection  of  the 
pears  at  shiiDping  point  shov/ed  them  "to  be  apparently  free  of  injurious 
insects  and  plant  diseases  except"  that  less  tlian  one-half  of  one  per 
cent  of  the  pears  showed  "codling  moth"  injury.     Federal  inspection  at 
Uew  Yorh  showed  that  upon  an  examination  of  13  boxes  he  found  one  pear 
infested  vdth  codling  moth  larvae  and  one  pear  infested  with  San  Jose 
scale.     The  respondent  had  purcliased  the  pears  for  re-shipment  to  a 
customer  located  in  Brazil,  Sou.th  America,  and  in  order  for  respondent 
to  use  the  pears  in  mailing  delivery  upon  the  export  contract,  inspection 
Y/as  required  showing  that  they  were  free  from  San  Jose  scale.  Following 
the  inspection  at  Hew  York  respondent  refused  to  accept  the  car  and 
complainant  made  resale  to  another  purchaser  resulting  in  a  loss  of 
$516.50*     Complainant  contended  that  respondent's  rejection  was  without 
reasonable  cause  as  the  car  met  the  terms  of  the  contract  and  respond- 
ent made  a  count ercomplaint  contending  that  the  complainant  did  not 
supply  a  car  free  of  San  Jose  scale  and  that  respondent  was  deprived  of 
its  legitimate  profit  in  the  sale  of  the  car  to  its  client  in  Brazil 
in  the  swa  of  $329.02. 

^ling.s  included  in  Decision 

1.     San  Jose  scale  is  not  a  transportation  development.  The 
pears  either  were  or  were  not  affected  at  the  time  of  purcliase.  San 
Jose  scale  is  an  insect  injury,  hence  the  presence  of  the  injury  found 
at  destination  is  proof  that  the  fruit  V7as  affected  at  loading  point. 
The  shipping  point  inspector  found  no  evidence  of  such  injury  in 
particular  samroles  examined  by  him.     The  destination  inspector  found 
"one  pear  infected  with  San  Jose  scale"    upon  his  inspection  of  sainples 
taken  from  13  boxes.    This  was  sufficient  to  prevent  shipment  of  the 
load  to  Brazil,  and  it  can  not  be  said  that  respondent  rejected 
"\?ithout  reasonable  cause". 
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2.     It  has  "been  held  that  where  a  shipper  warrants' a  commodity 
as  "bein^-  of  a  certain  grade,  as  for  instance,  grade  U.S.  Uo.  1,  and 
bases  such  warranty  upon  a  federal  inspection  showing  that  grade,  the 
shipper  can  not  he  held  in  damages  for  a  failure  to  deliver  in  accord- 
ance with  the  terras  of  sale,  even  though  the  federal  shipping  point 
inspection  certificate  is  later  reversed  at  destination.    The  reason- 
ing in  such  cases  should  also  "be  applied,  here.     It  can  not  he  said, 
therefore,  that  complainant  failed  to  "deliver  in  accordance  with  the 
terms  of  the  contract  without  reasonable  cause".    The  case  was  there- 
fore disnissed. 

S-1057,  July  19,  1935,  Docket  I59II:  (S.P.) 

PACIFIC  FRUIT  &  PRODUCE  CO^  ,_SiiA^TL3^.  WASH_^  vs^  J  ._HOBinSOI  FRUIT  CO^, 
OMAHA,  Ji^RASK4._  .  ' 

Violation  char/ied:  Rejection 

R-'d^ncipal  poj,nts_involved:'     "F-Ooh.  acceptance"  and 

"f.o.b.  acceptance  final".' 
Order:     Case  dismissed. 

Outline  of_Facts 

Cornrplainant  and  respondent  attempted  to  contract  through  a 
broker  for  the  purchase  and  sale  of  a  carload  of  mixed  vegetables  in 
which  were  included  500  hampers  of  green  beans.    The  respondent  rejected 
the  car  upon  arrival  stating  that  the  beans  were  not  fresh  and  crisp 
when  shipxDed,  but  were  old  and  full  grown.     Complainant  resold  the 
car  at  a  loss  of  $^25. ^5  ^-^^  requested  damages  in  that  amount. 

Coxriplainant  contended  that  the  beans  were  sold  "f.o.b.  acceptance 
final",  while  the  memorandum  of  sale  made  out  by  the  broker  specifies 
"f.o.b.  acceptance".    All  negotiations  were  carried  on  by  the  parties 
through  the  O.C.  Timmons  Distributing  Co.  brokers,  who,  although 
advised  by  complainant  that  this  transaction  was  to  be  on  an  "f.o.b. 
acceptance  final"  basis  failed  to  so  notify  respondent  or  to  insert 
such  a  provision  in  the  memorandum  of  sale. 

Ruling , included  in_Declslon 

An  examination  and  conparison  of  the  wires  exchanged  disclosed 
that  the  parties  failed  to  come  to  such  an  understanding  as  to  amount  ■■ 
to  a,  contract.     In  addition  to  this,  the  confirmation  of  sale  introduces 
the  condition  "f.o.b.  acceptance",  which  was  not  included  in  the  exchange 
of  wires.    Clearly  in  view  of  these  conflicting  specifications  relied 
upon  by  the  parties  it  can  not  be  said  there  was  a  meeting  of  the  minds. 
In  this  case,  therefore,  obviously  no  contract  was  entered  into.  This 
position  is  further  strengthened  by  a  consideration  of  the  rules  and 
regulations  promulgated  under  the  act  v/ith  which  the  parties  hereto  raast 
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"be  pres-umed  to  have  been  familiar.    Under  Paragraph  12  of  Regulation  S, 
promal^'ated  under  the  Act,  it  is  provided  that  the  term  "f.o.h. 
acceptance"  shall  he  deemed  to  mean  the  same  as  f .o.h.  except  that 
the  "buyer  assumes  full  responsihility  for  the  goods  at  shipping  point 
and  has  no  right  of  rejection  on  arrival,  nor  has  he  any  recourse 
against  the  shipper  "because  of  any  change  in  condition  of  the  goods 
in  transit,  unless  the  goods  when  shipped  v/ere  not  in  suitable  shipping 
condition.    Under  Paragraph  13  of  the  same  Regulation,  it  is  provided, 
that  the  tern  "f.o.h.  acceptance  final"  shall  he  deemed  to  mean  that 
the  h-uyer  accepts  the  comraodity  f.o.h.  cars  at  shipping  point  without 
recourse. 

S-1059,  Jvlj  23,  1935,  Docket  1572:  (S.P.) 

STETaiim_E^  I2LS0N_C0._^  S1LT_I4KE  CITY^  UTAH^vs  ._AUG-UST  STOSRK^  mC._,:- 
CHICAGO,_ILL^ 

Violation  charged:  Rejection. 

Principal  po_ints_ involved:     Complainant  held 

strictly  to  allegations  set  forth  in  complicated 

complaint ;     delay  in  shipment . 
Order:     Case  dismissed. 

Outline  of_Pact.s 

Corqolainant  sold  to  respondent  a  carload  of  U.S.  No.  1  Spanish 
onions  at  the  agreed  price  of  |l.UO  per  ^Ott  hag,  or  for  the  net  sum  of 
$722.15,  x.0.0.  Utah  shipping  point,  to  he  shipped  Monday,  Jan.  S,  193^. 
In  atterrroted  compliance  with  the  contract  complainant  shipped  a  car  of 
U.S.  ITo.  1  onions  of  1-|-"  minimum  size  on  Wednesday,  January  10.  Upon 
arrival  respondent  rejected,  claiming  that  they  were  not  of  the  Icind, 
quality  and  grade  ordered  and  complainant  resold  the  onions  at  a  net 
loss  of  $76. 75.  .    .  ■ 

The  complaint  in  this  case  was  rather  complicatnd  and  the  testi- 
mony contradictory.     However,  respondent  claimed  that  he  was  acting  only 
as  hro'rer  and  that  complainant  laiew  that  the  respondent  made  a  practice 
of  acting-  as  hrolier  without  disclosing  the  name  of  the  principal. 

The  complaint  stated  definitely  that  complainant  "sold  to 
respondent  one  carload  of  onions,  U.S..1,  3"  minimum"    while  the  Federal 
State  inspection  certificate  showed  that  the  onions  graded  "U.S.  one 
l"!"  minimum".     The  record  indicated,,  however,  that  the  complainant  may 
he  in  error  in  this  respect  since  the  telegrams  included  in  the  record 
shov7ed  that  a  total  of  three  ca.rloads  of  onions  were  included  in  shipments 
to  he  made  hy  complainant  to  respondent  and  tliat  the  onions  contained 
in  the  car  in  this  controversy  were  in  the  second  car  shipped  and  were 
to  he  1~^"  minimum. 
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Kalinss  included  in  Decision  . 

1.  In  connectiori  with  the  last  contention  mentioned  above, 
corrrplainant  should  "be  held  strictly  to  the  allegations  set  forth  in 
the  coCTolaint ,  x>a-rtic"alarly  in  a  complicated  case  of  this  sort. 

2.  Any  decision  rendered  in  this  case  mast  be  based  entirely  on 
the  tectiinony  found  in  the  record,  which  showed  clearly  that  no  purchaser 
other  than  respondent  was  mentioned  until  a  considerable  time  after  the 
sale  was  consummated  and  the  shipment  rejected.    Also  it  should  be  noted 
that  no  conf irmcition  of  sale  was  prepared  by  respondent  and  respondent's 
claim  tliat  -  the  sale  had  actually  been  made  to  some  third  person  before 
consimnio/cion  was  Y/ired  to  complains-nt  is  wholly  unsupported  by  testi- 
mony of  those  who  respondent  claims  purchased  the  onions.    This  being 
the  case,  respondent  mast  be  considered  as  the  only  party  to  the  trans- 
action laiown  to  complainant. 

3.  The  confirmation  of  sa:le  'specified  definitely  that  shipment 
was  to  be  mde  on  Monday,  January  S,  193-''-  a-^^  "'^'^'le  record  showed  that 
the  onions  were  not  shipped  until  two  d.ays  later,  or  Wednesday,  January 
10.     Shipment  therefore  was  not  made  as  required  by  the  terms  of  the 
contract  and  for  that  reason  the  rejection  by  respondent  was  not  without 
reasonable  cause.    The  complaint  was  therefore  dismissed. 

S-1063,  July  26,  1935,  Docket  I66I:  (S.P.) 

D._D^  DTBIT^  &I§2LEY,_C0L0._^  vs_,  3UEE3  RI2DICK, J/iEMIS_^  TE^L 

Vi^latj,on  charged:     Failure  to  account. 
Princip_al  poj,nt  Involved:     Accounting  on  joint  account 
agreement . 

Order:     Separation  awarded  complainant  in  the  sum 
of  -3206,  with  interest. 

.Outline  of_Fact;S 

Complainant  and  respondent  entered  into  an  agreement  whereby 
con^lainant  v/as  to  ship  two  carloads  of  potatoes  to  respondent  who  was 
to  sell  the  potatoes  and  remit  to  complainant  the  net  sale  -price,  plus 
half  the  profit  or  minus  h9.1f  the  loss.    The  potatoes  in  car  PEE  2759^, 
which  \Tere  invoiced  to  respondent  at  ^300  were  sold  for  $2UU,  or  at  a 
loss  of  .ipS6;     and  the  potatoes  in  car  PEE  50999.  which  were  invoiced 
to  respondent  at  $2S5  were  sold  for  $193  or  at  a  loss  of  $92.  Respond- 
ent collected  the  selling  price  for  each  carload  of  potatoes  and 
according  to  the  agreement  between  the  parties  was  entitled  to  deduct 
half  the  loss  from  the  invoice  price  of  each  car,  thus  leaving  a 
balance  due  and  owing  to  complainant  of  $2S7  on  car  PEE  2759^  and  $239 
on  the  potatoes  in  car  PEE  50999,  or  a  total  of  $526,  due  and  owing 
complainant  on  completion  of  the  sales  involved.    The  respondent  paid 
a  total  of  s5320  on  the  account,  leaving  a  balance  due  complainant  of 
$206. 
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Respon6.ent  contended  that  complainant  should  stand  all  the  loss 
on  "both  shipments  rather  than  half  the  loss  as  contracted.  Complainant 
apparently  was  willing  to  stand  all  the  loss  providing  the  "balance  of 
the  claim  had  "been  paid  a  year  or  more  ago  Tout  nov/  contends  that  this 
concession  was  made  in  contemplation  of  prompt  settlement,  which  respond- 
ent failed  to  make. 

Eu-liSS    j.ncluded_in  Decision_ 

Certainly  there  is  no  "basis  for  respondent's  claim  that  complain- 
ant should  now  "be  required  to  accerit  a  reduction  which  he  offered  to 
make  a  year  or  two  ago  if  ijrorapt  settlement  was  made  at  that  time. 
Respondent's  failure  to  pay  the  full  amount  of  the  selling  price, 
less  half  the  loss,  was  in  violation  of  the  Act. 

5-1065,  Au^-ust  13,  1935,  Docket  1^45:  (Hearing) 

H._R0THSTEI1J_&_S0N^  PHILADELPHIA_^  PA_^  vs^  J.  S._KRASNOW_^  PITTSBURGH^  PA_^ 

Viplatj. on  charged:    Failure  to  account. 

Principal  point s_ involved:     Cars  sold  on  consignment 
on  joint  account  agreement;     cliarges  not  paid, 
although  a  legal  liability,  should  not  "be  included 
in  damages. 

Order:     Reparation  awarded  complainant  in  the  sum  of 
$^13.76  with  interest. 

OiitMne  of_Pacis_ 

Complainant  and  respondent  entered  into  a  joint  account  agree- 
ment which  provided  for  the  delivery  to  respondent  oy  complainant  of 
three  carloads  of  peas  known  as  Fogkist  Brand.    According  to  the 
agreement  respondent  was  to  pay  75^  per  package  f  .o."b.  California 
shipping  point  plus  -350  per  car  for  top  ice  and  $15  per  car  ""brokerage". 
The  peas  v/ore  to  be  sold  by  respondent  at  New  York  City  on  a  "joint 
account  basis"    and  after  payment  of  the  agreed  cost  price  and  the 
transportation,  icing  and  brokerage  charges  the  parties  were  to  divide 
equally  the  net  returns  or  losses  derived  from  the  sale  of  the 
shipments.    Federal  shipping  point  inspections  on  two  of  the  cars 
stated  that  they  were  "approximately  S5^  U.S.  l^"o.  1  quality"  and  the 
other  car  graded  U.S.  No.  1.     The  first  two  cars  above  mentioned  failed 
to  grade  U.S.  Ho.  1  on  account  of  defects  in  excess  of  tolerance  upon 
arrival  at  destination  and  the  third  car  failed  to  grade  U.S.  Ho.  1 
on  account  decay.     Respondent  accepted  the  cars  and  sold  them  and 
made  remittance  of  $323*7^  less  than  the  cost  price. 
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Eesoondent  also  purchased  fr'om  complainant  an  interstate  carload 
shipment  of  carrots  contained  in  car  P?E  3^1-132  f.o.b.  Santa  Maria, 
California  and  in  remitting  to  complainant  the  purchase  price  failed 
to  pay  an  item,  of  $30  "top  ice  in  addition  to  the  purchase  price.  It 
also  appeo/red  that  this  car  Y/as  delivered  hy  the  carrier  to  Geeks 
Brothers  upon  written  direction  of  respondent.    The  freight  charges 
amiounted  to  $522.23  and  demurrage  $69,  or  a  total  of  $591»23-  Respond- 
ent paid  C'17.7«37  to  the  iTew  York  Central  on  account,  and  the  carrier 
deimnded  pa-.mient  of  the  "balance  due  from  complainant  as  the  original 
consignee..    Complainant  asked  reparation  "based  on  respondent's  failure 
to  pay  the  full  freight  charges. 

Kalings  included__in  Decision 

1.    Payment  of  freight  charges  is  made  a  prerequisite  to  the 
delivery  of  the  goods  "by  Section  3s  Paragraph  2  of  the  (^9  U.S.C.A. 
Sec.  3)     Interstate  Commerce  Act.     It  has  "been  held  that  the  original 
consignor  is  primarily  lia"ble  for  payment  of  freight  charges.  See 
A.T.  &  S.F.  Hy.  Co.  V.  Hunt  Bros.  Pruit  Co.,  35--  i:'ed.  (2d)  5S2;  Hew 
York  Central  Ry.  Co.  v.  Union  OilCo.  of  Pa.,  53  Ped.  (2d)  IO66.  In 
the  instant  case  complainant  was  "both  consignor  and  consignee.  Complain- 
ant however  has  not  actmlly  paid  the  freight  charges.    The  question  is 
therefore  presented  as  to  whether  such  fixed  legal  liability  should  "be 
accepted  as  sufficient  proof  of  damages  so  as  to  include  such  item  in 
complainant's  reparation  award.    On  reasoning  it  would  seem  that  the 
showing  of  such  fixed  legal  lia"bility  should  he  accepted  as  proof  of 
damages,  hut  no  decisions  have  been  found  where  the  question  has  been 
directly  passed  upon.    Under  these  circumstances  it  is  believed  this  item 
should  not  be  included  as  a  part  of  complainant's  reparation  award. 
The  record  is  deemed  sufficient,  however,  to  warrant  the  entering  of 
a  reparation  award  in  complainant's  favor  covering  the  cost  of  top  ice 
in  the  aanauat  of  $30  and  the  balance  remaining  unpaid  of  the  agreed 
cost  price  of  the  peas  in  the  sum  of  $3^3 •T^,  making  a  total  of  $^13.76. 

S-1066,  A-ugust  17,  1935,  Docket  I7S7:  (S.P.) 

MAX  B,__CpHEiT_^  P-AII-^TTO^  PLA._vs .„i^S._COHpf__CpivMY_^IHC^ ,_?LDCIplSTE^^  N.Y. 
Violation  charged:  Rejection. 

Prlnciml  point  Involved:     Coraplaina,nt  failed  to 

prove  it  shipped  a  car  of  "real  fancy"  esca-role. 
Order:     Case  dismissed. 
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Outline  of_Fact.s 

Coinplainant  and  respondent  entered  into  a  contract  for  the 
purchase  and  sale  of  one  carload  of  "real  fanc""  escarole  f.o.h. 
Palmetto,  Florida.     Complainant  contended  that  respondent  rejected 
the  car  upon  arrival  v/ithout  reasonahle  cause.    Respondent  contended  that 
the  car  did  "not  meet  the  terms  of  the  contract  in  that  the  escarole 
showed  no  heart  formation  and  had  irregular  slime  throughout  Y/ith 
evidence  of  tip-hum;    that  immediately  upon  discovery  of  its 
inferiority  respondent  declined  to  accept  same  and  duly  notified 
complainant  thereof,    unless  an  adjustment  of  price  was  made  hased  on 
the  fair  reasonable  value  of  it,  and  that  diie  to  the  diversion  of 
the  car  oy  complainant  respondent  was  not  afforded  an  opportunity 
to  have  the  escarole  inspected  "by  a  representative  of  the  United 
States  Department  of  Agriculture. 

Ralin,:<:  included  in_Decision 

The  question  at  issue  is  v/hether  the  escarole  was  "real  fancy". 
It  is  incuiTfoent  upon  the  con:plaineu.it  to  establish  this  by  a  fair 
preponderance  of  the  evidence.    No  federal  inspection  certificate  was 
obtained  at  point  of  origin,  destination  or  at  New  York.  City,  the 
place  to  which  it  was  finally  diverted  and  sold.     3ach  party's  sworn 
statements  tended  to  support  its  claim,  but  as  the  complainant  failed 
to  establish  by  a  fair  preponderance  of  the  evidence  that  the  escarole 
complied  with  the  contract  of  sale,  the  complaint  was  dismissed. 

S-1067,  Av^s^st  17,  1935,  Docket  l633:  (S.P.) 

CMBHIDG3  FRUIT  &  PRODUCE  CO.  ,_Cm3RID&E_^  OHIO^  vs^  H- D.  SOJOUMSR  AlTD  C0_, 
HOPETplLL,^  lllSSiSSIPPI. 

Violation  charged:    Failure  to  deliver. 
Prlnciml  poj,nt  involved:     Complainant  must  prove 

damages. 
Ordej;:     Case  dismissed. 

OutMne  pf__Facjis 

Complainant  alleged  that  respondent  sold  to  complainant  a  carload 
of  tomatoes  to  be  US-1  straight  pack  6x5  and  larger,  at  ^51.05  per  lug 
delivered;     that  complainant  had  no  oportunity  to  inspect  the  tomatoes 
until  they  arrived  at  Carabridge;     tlaat  the  inspection  proved  the 
tomatoes  did  not  grade  US-1  and  the  tomatoes  were  also  inspected  by  a 
Pedera.1  inspector  and  the  Federal  inspection  certificate  showed  that 
the  tomatoes  had  an  average  decay  of  12^;     that  on  account  of  respondent' 
failure  to  supply  a  replacement  car  complainant  was  forced  to  replace 
the  tomatoes  to  the  extent  "of  his  necessity"  and  thereby  incurred 
additional  expense  in  the  sum  of  $^9'60,  wiiich  included  $7*95  ^"o^ 
inspection  and  $1.65  for  lon^^  distance  'phone  calls  essential  to  the 
purchase  of  these  two  replacement  lots,  and  that  respondent's  failure  to 
ship  tomatoes  of  the  kind,  grade  and  quality  specified  in  the  contract 
was  without  reasonable  cause  and  in  violation  of  the  Act. 
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Respondent  contended  that  the  tomatoes  were  inspected  at  point 
of  origin  and  were  shown  to  grade  US-1  and  to  conform  otherwise  to  the 
contract  of  sale;     that  the  car  should  have  arrived  at  Camhridge  on 
Jiine  9  and  was  not  inspected  until  June  12,  or  three  days  after  the  car 
was  due  to  arrive;     that  the  inspection  at  destination  does  not  reverse 
the  inspection  made  at  point  of  shipment  as  to  grade  or  quality,  hut 
related  solely  to  decay;     that  the  inspection  was  restricted  to  the 
condition  of  the  top  three  layers  and  it  is  well  laiown  that  where  tomatoes 
are  shipped  without  refrigeration  the  decay  is  very  largely  in  the 
top  layers;  that  when  the  car  is  standing  still  the  decay  is  much 
greater  ''chan  v/hen  the  car  is  moving;     that  the  laarl-et  for  tomatoes 
declined  after  the  delivery  and  had  the  complainant  purchased  a 
carloa^d  of  tomatoes  there  would  not  have  been  any  loss  sustained; 
that  in  any  event  complainant  should  have  replaced  the  tomatoes  "by 
purchasing  another  carload  instead  of  purchasing  tomatoes  in  less  than 
carloao.  quantities,  because  the  price  is  greater  per  unit  in  less  than 
carload  quantities,  as  well  as  the  freight  charged. 

The  evidence  showed  that  the  tomatoes  v/ara  sold  on  a  delivered 
basis  at  Ca^'nbridge,  Ohio  and  the  tomatoes  'actually  a.rrived  on  Sunday 
morning,  Jxme  10.     The  complainant  was  notified  by  the  carrier  of  the 
arrival  about  S  o'clock  A.M.  Monday,  June  11,  and  inspected  the 
tomatoes  at  S:30  o'clock  A.M.  on  the  same  day.    The  tomatoes  were 
inspected  by  Federal  inspector  at  Cambridge  on  Jiane  12,  193^ » 
12:30  P.M.,  at  v/hich  time  they  showed  decay  averaging  approximately 
12^.    This  inspection  was  restricted  to  condition  of  the  top  three 
layers  of  the  load. 

Kaling_incltided  j:n_Decj.sj.on  ■ 

It  is  incumbent  upon  complainant,  irrespective  of  whether  the 
coinplainant  is  consignor  or  consignee,  to  establish  the  claim  for 
repa.ration  by  a  fair  preponderance  of  the  evidence.    Tomatoes  may 
decay  raroidly  in  hot  vreather  when  shipped  under  ventilation  while 
standing  on  the  track.    The  inspection  certificate  relied  upon  by  the 
complaine.nt ,  which  was  made  at  12:30  P.I/I.  June  12,  showing  an  average 
of  approximately  12^  decay  at  that  time  in  the  three  upper  layers, 
does  not  necessarily  show  tho^t  the  decay  was  in  excess  of  the  tolerance 
permitted  for  U.S.-l  tomatoes  at  the  time  the  tomatoes  arrived  at 
Cambridge.    The  case  was  therefore  dismissed. 
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S-lOyO,  A-u^ust  17,  1935,  Dockets  1659  and  1659-A:  (S.P.) 

GOODENOUGH,  COUDERSPOET ,_PA._vs  ._DORH     J'^?II,_COmTIHG^  N.Y. 
AiTD  GOmWmCOI-flPLA.IM!^         '    "  '  "  '  '  ■ 

Violat_ion  cliarged:  Rejection. 

Principal  poi_nts_ involved:     Coraola Inant  failed  to 
contplv  with  contract;     respondent  failed  to  prove 
any  damages  in  count ercomplaint . 

Order:     Case  .dismissed. 


_Ctitline  _Qf_Eacis_ 

Complainant  alleged  that  she  sold  to  respondent  one  carload  of 
US-1  potatoes  at  $2.05  per  hundred-potrnd  sacl-:  to  he  delivered  at 
Washington,  L.C;     that  the  respondent  rejected  the  pota.toes  "but  not 
v;ithin  the  "HS  hour  limit  as  required  hy  your  department";  that 
f ollo'tTin^j  the  rejection  of  the  potatoes  "by  respondent,  the  latter 
agreed  to  purchase  them  at  $1.S5  per  hundred-pound  sach,    and  directed 
that  the  car  "be  diverted  to  Richmond,  Va.  ;     that  complainant  followed 
the  directions  and  delivered  the  potatoes  at  Richmond  hut  they  were 
uncalled  for  "by  the  respondent;     that  respondent  therefore  rejected 
the  potatoes  at  Richmond  and  they  were  finally  sold  to  J. A.  Heisler 
Sons  of  Richmond  for  $1.65  per  hundred  pounds  at  a  loss  of  UOii  per 
hundred  pounds,  or  a  total  of  $1-I"-I-,  plus  demurrsige  and  additional 
freiglit  paid  hy  complainant  of  $93.53i  and  an  additional  brokerage  fee 
paid  to  Hdward  L.  Frost  &  Co.  of  s'15«  resulting  in  total  damages  to 
complainant  of  $252. 53* 

The  evidence  showed  that  the  potatoes  arrived  at  VJashington  on 
March  l-l-  and  J'edera.1  inspection  made  on  March  I5  showed  that  they  did 
not  grade  U.S.  ITo.  1  because  of  a  large  percentage  of  grade  defects. 
Respondent  notified  complainant  of  the  rejection  in  2^!-  hours  and 
attempted  to  dispose  of  the  potatoes  for  complainant  at  the  "best  price 
obtainable.  ■  ■       '  . 

Respondent  thought  he  could  sell  the 
potatoes  in  Washington  at  $1.C5  per  hundred  pounds  but  found  that  this 
could  not  be  done  and  promptly  advised  complainant's  son  by  telephone 
in  regard  to  the  matter,  advising  him  to  divert  the  pot-.toes  to  Riclimond 
and  to  advise  Edward  L.  Frost  a  broker,  who  would  sell  uhe  potatoes  for 
complainant . 

Respondent  filed  counter  complaint  alleging  damages  of  $300 
against  the  complainant  for  failure  to  deliver  a  car  of  US-1  potatoes 
as  called  for  in  the  contract  of  sale. 
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E^ling-inc^'u-ded  in_Declsion  ,    ,  ■; 

Conplainano  did  not  ship  a  carload '  of  potatoes  as  called  fipr  in 
the  contract  of  sale  and  the  complaint' was  dismissed.     Respondent  failed 
to  submit  any  evidence  of  damages-  sustained  "by*  failure  of  complainant,  to 
ship  a  carload  of  potatoes  conforming  to  -the' specif icat ions  of  the, 
contract  of  sale  and  therefore  the  counte^complaiiit  was  dismissed.  .~ 

S-1071,  iU:i^st  15,  1935,  Docket  i£53j  '  (SvP;)  :  ' 
RICHMAIT  &  SiUuUELS,  IIC^,_M_YOm  /,  N^Y^  vsi  .1H0MAS_CA 

.   Violation  charged:     Rejection.  '  ' 

■Principal  ,20injbs_involve.d;     Use  of  term ' ''good'*  size 
herries  indefinite • and  should  he  discouraged; 
"medium"  size  herries  did  not  meet  contract  for 
"good"  size.  - 
Order:     Case  dismissed.  -  :■. 

Outline  ■  of_Fact.s_ 

Complainant  sold  to  respondent  one  catr  containing  lOOS  lugs  of 
seedless  grapes  at  1'^^  per  Iv^,  f.o.h.  California,  the  contract  contain- 
ing the  f  ollov/ing  stipulation:     "Understanding  hunches  and  herries  good 
size,  herries  firmly  attached,"    Federal  inspection  at  shipping  point 
showed  that  the  herries  were  "Bunches  mostly  medium,  some  large,  few 
small;     in  most  lugs  herries  mostly  medium,  some  large,  some  small, 
in  many  lugs  mostly  medium,  many  large,  few  small."    The  condition  was 
shown  as  "Mature  average  sugar  test  22.5-    Uniformly  well  colored. 
Berries  fresh,  generally  firm  and  firmly  attached.    Most  stems  fresh, 
many  wilted.     Defects  within  grade  tolerance".     This  heing  an  f.o.h, 
shipment,  condition  at  point  of  origin  is  prima  facie  the  determining 
factor.     RespondGnt  contended  that  (l)  the  inspection  at  origin  upon 
which  cor.Tplainant  depends  for  its  case,  shows  a  non-compliance  in 
respect  to  size  and  (2)  that  this  inspection  report  does  not  show  a 
condition  v/hich  later  developed  into  a  defect,  i.e.,  "an  inherent 
disease  which  caused  the  herries  to  fall  from  the  stems  and  develop 
ahnorraal  decay,  and  which  accounts  for  the  hadly  shattering  condition 
and  the  ahnormal  decay  as  revealed  hy  the  federal  inspection  in 
Cleveland. " 
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T/lieoher  or  not  complainant  fulfilled  his  contract  as  to  the  size 
jf  the  "berries  depends  upon  the  construction  to  "be  placed  upon  the 
v70rds  ":2.'ood  size".     If  these  words  had  not  "been  inserted  into  the 
contract,  it  rni^^ht  readily  he  stated' that  a  medium  size  "berry  would  have 
"been  satisfactory.     It  is.  evident  therefore  tliat  it  was  the  intention 
of  the  parties  that  some  significance  should  he  placed  upon  the  use 
of  such  words.    The  ^word  "good"  as  a  measure  of  size  is  concededly 
indefinite  a.nd  its  use  in  such  a  way  sho\ild  he  discouraged  but,  having 
heen  used  in  this  case,  it  should  he  given  a  meaning,  if  possible, 
without  doing  violence  to  tlie  i^ights  of  either  party.     Y/ords  of  this 
character  should  he  given  thier  commonly  accepted  meaning  and  such 
meaning  we  may  find  by  reference  to  the  dictionary.    Funk  8:  .Wagnall's 
(1929)  defines  the  word  "good"  as  a  measure  of  size,  quantity  or 
distance,  as  lollov/s:     "Not  small  or  insignificant  thonigh  not  extremely 
great  or  important;     considerable;    as' a  good  deal;    a  good  way  off", 
and  TJebster' s  International  (1933)  gives  the  following  definition: 
"In  excess  rather  than  lacking  or  deficient;'    ample;     full;  thorough; 
as  a  good  thrashing,  a  good  day's  work.     Good  m.easure,  pressed  down, 
and  shalcen  together,  and  running  over.     Considerable;  not  small, 
insignificant  or  of  no  account;     especially  in  the  phrases,  a  good 
deal,  a  good  way,  a  good  degree,  a  good  share  or  part,  a  good  while, 
etc."      It  is  evident  from  the  above  that  the  word,  when  used  as  a 
qualifying  adjective,  carries  the  significance  of  being  more  than 
ordina-ry,  even  though  to  a  slight  extent,  or  more  or  larger  than 
medium,  the  word  "medium"  being  synonymous  with  "ordinary"  as  applied 
to  size.    The  inspection  in  California  shov/ed  some  of  the  berries  to 
be  large  and  few  small  but  mostly  m.edium.    This  would  indicate  that 
the  berries  averaged  a  medium  size.    As  said  above,  "good  size"  means 
larger  tlian  "medium".    Therefore,  the  grapes  did  not  meet  the 
specifications  of  the  contract  with  regard  to  size  and  the  respondent's 
rejection  was  not  v/ithout  reasonable  cause. 

S~1072,  August  15,  1935,  Docket  I57I:  (S.P.) 

J0S2PH_SICHSLBERGES  &  CO.  ,_SUSTIS,_FLA_^  vs^  J-i._NICHOLS_&_SON^  BALTIMORE, 
Violation  charged:  Rejection. 

Principal  5 oint.s_ involved:     Tem  "good  quality  cutters" 
for  watermelons  is  indefinite  specification;  restricted 
inspection  at  destine.tion  may  clearly  reveal  commodity 
not  in  suitable  shipping  condition  or  may  even  justify 
reversal  of  shipping  point  inspection  but  standing  alone 
can  hardly  be  considered  satisfactory  evidence  that  goods 
shipped  on  f.o.b.  contract  complied  with  contract  at 
shipping  point;     destination  inspection  can  be  considered 
only  in  so  far  as  it  tends  to  show  quality  and  condition 
of  commodity  at  time  and  place  of  shipment. 

Order:     Case  dismissed. 


-  217  - 

\  ... 


outline  of_F^cts_  ::: 

Cor.nlainant  sold  respondent  a  car  of  watermelons  and  upon 
arrival  of  the  car  respondent  rejected-.   .  Tlie  tran.sa,ctiQ,n  was  negotiated 
througli  J-  "brol-er  who  conducted  the,  sale  "by  an  exchange  of  telegrajns  with 
the  complainant.    The  contract  called  for  "Good  qualitjr  cutters" 
2S  pounds  each  average  at  $200  f.d.b.    Upon  arrival,  of  the  car  an 
inspection  report  of  the  Itailroad  Perishahle  Inspection  Agency  showed 
that  the  nelons  ranged  in  size  from  2^  to  30  pounds,  averaging  2S 
pounds  each,  and  an  average  of  35  pe^^  cent  of  the  carload  was  sunburned 
with  S  per  cent  showing  stings  or  scars.    This  reoort  also  showed  that 
the  melons  v/ere  found  to  he  mature,  ripe  and  firm  with  the  added  state- 
ment that  three  melons  were  "seen  v;ith  a  soot  of  soft  rot".  Respondent 
then  rejected  the  shipment  contending  that  many  of  the  melons  were 
sunburned  and  the  shipment  as  a  v/hole  was  not  of  first  class  melons 
as  ordered.     Complainant  diverted  the  car  to  Hew  York. where  the  ■ 
first  Federal  inspection  was  made,  epproxim.ately  two  days  after 
respondent  had  received  the  shipment.    This  inspection  showed  that  the 
car  was  partly  unloaded  before  the  inspection  vras  made,  but  the  remain- 
ing portion  of  the  car  was  graded  U.S.  ITo.  1  v/ith  the  added  comment 
that  G-rade  defects  were  well  within  tolerances  allowed  for  the  grade 
of  U.S.  ITo.  1.  ■■  . 

Sulings  included  iii_Decision 

1.  The  Federal  inspection  covered  only  a  portion  of  the  . 
carloaC,  which,  so  far  as  anything  contained  in  the  record  showed,  . 
may  hs.ve  been  the  best  portion  of  the  shipment.    A  restricted  in- 
spection at  destina.tion  may  clearly  reveal  that  the  commodity  was 

not  in  suitable  shipping  condition  or  in  certain  cases  may  even  justify 
reversal  of  a  shipping  point  inspection  certificate,  but  standing 
alone  ca,n  hardly  be  considered  as  satisfactory  evidence  that  goods 
shipped  on  an  f.o.b.  contract  complied  with  that  contract  at  shipping 
point.     In  such  cases  it  has  been  repeatedly  held  that  the  destination 
inspection  can  be  considered  only  in  so  far  as  it  tends  to  show  the 
quality  and  condition  of  the  comjziod.ity  at  the  time  and  place  of 
shipment.     Such  an  inspection  might  have  been  adequa.te  in  this  case 
had  the  inspection  covered  the  entire  shipment,  but  as  previously 
stated,  since  it  covers  only  a  portion  of  the  shipment,  it  should 
receive  very  little, if  any,  consideration. 

2.  The  contract  agreement  called  for  "good  quality  cutters". 
This  is  not  only  an  exceedingly  vague  and  indefinite  description  of 
the  wateiT;:elons  to  be  shipped,  but  there  is  nothing  in  the  record  to 
show  that  "good  quality  cutters"  were  actually  shipped.     Since  complain- 
ant failed  to  show  that  "good  quality  cutters"  were  actually  shipped 

as  called  for  in  the  contract,  t'ne  complainant  mast  be  dismissed. 
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S-1075,  A-u^ust  20,  1935,  Docket  I75O:  (S.P.) 

IDAHO  ML_S  lB0NDED)_HAR3K0USS 'CO^  1DAH0_FALLS,_IDAH0 ,_vs  ._KOin^  & 
3CKi^J:3R,_p:^IIMLELPKIA,_PA.  ^ 

■  Viol3.tion  cliarged:  Rejection. 
Principal  point s__involved:     Car  rolling  on  date 

contract  entered  into  did  not  comply  with 

contract  calling  for  "prom-pt  shipment"; 

potatoes  which  were  only  "fairly  "bright"  did 

not  fneet  terms  of.  "h right". 
Order:  .  Case  dismissed 

^i^illA®  of_Facts_ 

ConTolainant  and' respondent ,  on  September  26,193^  throxigh  a  duly 
authorized  broker,  entered  into  a  written  contract  for  the  sale  and 
purchase  of  a  carload  of  U.S.  ITo,  1  Idalio  potatoes  in  hundred-pound 
sacks  "bright  stock"  prompt  shipment 'at  $1.90  per  hundred  pounds 
delivered  at  Philadelphia,  Pa.     Respondent  had  expected  shipment  on 
September  27  and  arrival  of  the  car  about  October  5-    However,  the  car 
was  rolling  at  the  time  the  contract  was  entered  into  calling  for 
"prompt  shipment"  and  complainant  failed  to  advise  respondent  of  that 
fact.      The  car  arrived  on  October  3  and  after  securing  Federal  in- 
spection \7hich  showed  that  the  potatoes  were  "fairly  bright"  respond- 
ent rejected,  contending  that  complainant,  after  confirming  the  order 
for  prompt  shipment,  should  have  notified  respondent  that  the  car 
was  rolling,  and  tliat  the  potatoes  did  not  meet  the  contract  terras. 

Complainant  charged  respondent  with  rejection  without  reasonable 
cause  and  that  the  car  was  billed  from  Burley,  Idaho  on  September  25 
and  diverted  on  September  27  to  respondent  at  Philadelphia. 

^1  ifig.,  i  nclude  d  in_Ds.  ci  si  on 

Complainant  did  not  comply  with  the  terras  of  sale  when  it  shipped 
a  rolling  car  on  a  contract  calling  for  prompt  shipment,  and  one  contain- 
ing potatoes  which  'neve  only  "fairly  bright"  instead  of  "bright".  The 
case  was  dismissed. 
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S-IOSO,  ^v^ust  21,  1935,  Docket  I73I:     (''S.P.)'  '    '    "  ' 
SHACISLFOrvD-BIlOWN"  C0_^,_A1BAM,_G^  ivs^MyE  pg^|Hj:'-^Ljirai^ 

Violauion  charged:  Rejectioia. 

Principal  point  involvedj.    Anthracnose  shovifing 

v/atermelons  not  in  suitable  shipping  condition. 
Order:     Case  dismissed. 

Outline  of_Pacts 

Conplainant  and  respondent  entered  into  a  contract,  tlirou^ 
a  troker,  for  the  purchase  and  sale  of  a  carload  of  V/atermelons. 
ITollo^Ting  an  exchange  of  telegrams  between  the  broker  and  the  complain- 
ant the  broker  issued  a  memorandum  of  sale  as  follows:"   "One'  car 
reasonably  unifona  size  28  average  Watsons  $175  f.o.b.    Buyer  ■ 
specifies  must  be  first  class  red  cutters  Shipper  confirms  quality 
is  excellent,  Government  inspected  best  stock  moving. "  Inspection 
made  at  Florida  shipping  point  showed  the  quality'  of  the  melons 
as  "mature,  clean,  bright,  generally  good  green  color,  *  *  *  . 
Flesh  is  pale  red  to  red,  mostly  red,  *  *  *.    Grade  defects  within 
tolerance,    llo  decay"  and  that  the  stock  graded  U.,S.  'So.  1. 
Federal  inspection  of  the  melons  upon  arrival  at  Cleveland  Showed 
the  melons  to  be  "pale  red  to  red,  mostly  pale  red"  and  "Anthracnose , 
ranging  from  20  spots  on  some  melons  to  2/3  of  surface  of  other 
m-elons  badly  spotted,  most  shoT/ing  l/k  to  I/2  of  surface  badly 
spotted",  that  2fo  of  the  melons  showed  decay,  being  Stem  End  Rot, 
and  th£it  they  then  failed  to  grade  U.S.  Ko.  1  on  account  of  the 
extent  of  decay  and  Anthracnose.    Following  this  inspection  the 
respondent  refused  to  accept  the  shipment. 

Riil  ii^g^  in  c  lude  d  in_D  e  ci  si  on 

1.    Anthracnose  is  a  field  disease  which  first  appears  on  the 
vines.    "Jhe  rapid  gro\rbh  of  the  disease  during  transit  in  the  instant 
case  indicates  that  notwithstanding  the  quality  and  condition  shown  by 
shipping  point  inspection  the  melons  were  not  in  suitable  shipping 
condition  to  arrive  at  destination  without  abnormal  deterioration. 
The  melons  were  not  of  "excellent"  quality  nor  did  they  cut  red. 
Under  these  circumstances  respondent's  refusal  to  accept  the  shipment 
did  not  amount  to  a  rejection  without  reasonable  cause,  and  the 
complaint  must  be  dismissed. 
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S-10S3,  A-u^st  28,  1935,  Dociret  1573:  (S.P.) 

WOLVSSniE  FRUIT  &  PROHrCE  EXCHi4l^&E,_AG;E115S^  GRA1TD_RAP1DS_^  MICH^,_vs 

Violatj,on  charged:  Rejection. 
Principal  :QOint  involvedj.    Buyer  signed 

confirmation  of  sale  and  car  net  terms  of 

that  contract. 
Order:     Reparation  awarded  complainant  in  the  sum 

of  $265  with  interest . 

Outline  5f_Eacts_ 

Coniolainant  acting  as  agent  for  the  Fennville  Fruit  Exchange, 
Grand  Rapids,  i.Iich.  sold  to  respondent  through  a  hroker  acting  for 
"both  parties,  one  carload  of  U.S.  IMo.  1  Bartlett  pears  at  $1.65  per 
"bushel.    UpOn  arrival  of  the  pears  respondent  rejected  and  complainant 
resold  for  the  net  sum  of  ?395i  which  v/as  $265  less  than  the  original 
price  of  the  car. 

Respondent  contended  tloc.t  while  "we  signed  confirmation  for 
straight  U.S.  Ho.  1  grade"  the  hroker  "showed  us  a  wire".     The  evidence 
disclosed  that  the  confirmation  of  sale  v;as  not  signed  hy  the  respond- 
ent until  after  receipt. of  the  telegram  from  complainant  which  read 
as  follows:       "MSWERmS  YOU  CM.  HAVE  MY  PERSOilAL  ASSURAJTCE  SPSACALE 
PEARS  17ILL  ATfRIVE  GREEN  HARD'ALTD  ALL  RIGHT  FOR  COLD  STORAGE  UlTDER 
STMDARD  REFRIGERA.TION- BUT,  GAHLTOT  COrlFIRi;.  EXCEPT  AS  USOKS  T\70  INCH 
AlTD  LARGER  BECAUSE  ASSOCIATION  WONT  ACCEPT  ANY  FURTHER  DESCRIPTION  STOP 
UNLESS  YOU  iuDVISS  0TEER.7ISE  ¥ILL  SHIP  TOMORROW  STOP  THESE  PEAP.S 
INSPECTI^D  BY  FEDERAL  INSPECTORS  HERE  A2TD  ACCSPTAiJCE  IS  EXPECTED". 
The  ahove  telegram  ^vas  sent  hy  complainant,  who  v/as  acting  as  agent 
for  the  Fennville  Frait  Exchange,  to  the  "broker.    The  confirmation 
of  sale,  wliich  was  signed  "by  the  respondent,  read  in  ps-rt:     "One  (l) 
car  U.S.  -ir'l    2"  and  larger  Bartlefct  Pears,   ringfaced  tub  "bushels 
$1.65  per  "bu.  F.0.3."    The  Federal  shipping  point  inspection  made  on 
Augnist  30  at  Fennville,  Michigan  showed  that  the  pears  were  U.S.  No.  1 
and  otherwise  conform-ed  to  the  specifications  of  the  confirmation  of 
sale.    After  sending  the  telegrsun    to  the  "broker  the  conplainant 
heard  nothing  further  from  either  the  "broker  or  the  respondent  until 
after  the  pears  were  shipped  and  arrived  at  Pitts'burgh.     The  respondent, 
instead  01  advising  the  complainant  he  desired  a  modification  of  the 
confirmation  of  sale,  signed  it  and  the  pears  were  shipi^ed  "by 
Fennville  Fru.it  Exchange  relying  upon  the  confirmation  of  sale. 

■Ruling  included  in  I)ecisipn_ 

The  pears  conformed  to  the  specifications  of  the  contract  of  sale 
and  respondent's  rejection  was  without  reasona'ble  cause.      Reparation  was 
av;ard.ed  complainant  in  the  sum  of  $265,  with  interest. 


-  221  - 


S-10Si+,  Sept.  5,1935,  Docket  16U9:     (S.P.)  v  r...-..' v  • 

JOSM_SCElJmTZ,_M_YOl^,_N^._vs._WA^^  ■  ■ 

mTraiC^,_T7ASHIM01.        "  '  •   '  ■ 

Vi_olation  charged:    Failure  to  deliver. 
Principal  point  involved:     Complainant  contended 

"display  lugs"  ordered  and-  "suitcase  t'oxes" 

delivered. 
Order:     Case  dismissed. 

Ouj-Jine  ofJPacts 

Complainant  alleged  that  lie  spoke  to  William- J.  Kelly  of  C.H. 
RolDinson  Co.  ,  and  asked  him  if  he  had  any  Italian  prunes  in  display 
lugs  for  sale,  and  Kelly  replied  that  he  had  a  carlokd  of  Washington/';.' 
Italian  piunes  ovmed  by  respondent,  packed  in  display  lugs ;  Toeing  Sv/ 
ifl  grade,  with  the  exception  of  100  lugs,  which  were  graded  unclassified; 
that  coinplainant  also  informed  Mr.  Kelly  that  h?  wanted  the  packages 
to  weigh  16  Ihs.,  be  "cleated"  so  that  the  fruit  would  bulge  on  the 
sides,  and  to  be  labeled  "Evergreen  Brand",  at • the  agreed  price  of 
h2^(p  f.o.b.  shipping  point,  per  lug;     that  the  broker  furnished  com- 
plainant and  respondent  with  a  memorandum  of  sale,  setting  forth  all 
the  terms  as  agreed  to;     that  the  prunes  arrived  in  lew  York  City  at 
1:00  A.M.  August  9,  193^*  and  were  inspected  by  a  Federal  inspector; 
that  the  draft  was  paid  by  complainant  on  or  about  August  5»  193^, 
prior  to  the  arrival  of  the  prunes  in  New  York  City;     that  the  package 
knovm  as  a  display  lug  is  smaller  than  the  suitcase  box,  and  is  more 
desirable  in  the  trade  as  it  has  a.  higher  pack,  due  to  the  "cleats", 
bringing    a  higher  price;     that  complainant  had  the  prunes  originally 
listed  for  auction  sale    as  display  lugs,  but  was  compelled  to  change 
the  designation  to  suitcase  boxes,  after  seeing  the  pranes  unloaded; 
that  respondent  knowingly  shipped  suitcase  boxes  instead  of  display 
lugs,  contrary  to  the  provisions  of  the  contract;     that  Thomas  F. 
Wilcon  &  Company  sold  Italian  prunes  in  display  lugs  on  the  same  day 
that  the  prunes  in  this  car  v/ere  sold  through  the  New  York  Fruit 
Auction  Corp.  and  received  85?^  a  package,  whereas  the  pranes  in 
question  brought  fOip  a  package  for  those  classified,  and  G^<p  a 
paclcage  for  the  unclassified;    and  that  there  is  now  due  claimant  the 
sum  of  $306.12. 

The  respondent  contended  that  the  prunes  were  shipped  prior  to 
the  receipt  of  the  order  from  the  broker,  and  that  diversion  was  accepted 
by  the  bro^zer  without  any  requirement  that  the  prunes  be  shipped  in 
display    lugs,  and  without  reference  thereto,  other  than  the  inquiry 
as  to  whether  the  prunes    were  shipped  in  display  lugs,  and  that  the 
prunes  were  shipped  in  display  lugs.  ... 
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Ruling  included  in_Decision 

The  evidence  was  conflicting  as  to  whether  the  prunes  were 
shipped  in  display  lugs,  and  this  was  prohahly  due  to  the  fact  that 
there  is  much  confusion  as  to  just  v;hat  is' a-  display  lug,  this  term 
having  no  sta.ndard  meaning.    Apparently  the  lugs  v/ere  considered 
display  lugs  at  point  of  shipment,  and  suitcase  "boxes  or  lugs  at  point 
of  destination.    S'ollov/ing  the  words  "display  lugs"  on  the  hrolcer's 
memorandum  of  sale  ?/as  the  following  definition  in  question  marks: 
"LIDS  CLSATED  SO  FRUIT  BULGES  ^;/BLL  ABOVE  SIDES".    The  weight  of  the 
evidence  showed  that  the  prunes  were  shipped  in  accordance  with  the 
description  given  in  the  standard  memorandum  of  sale,  and  the 
complaint  was  therefore  dismissed. 

S-102S,  September  3,  1935,  Docket  1712:  (S.P.) 

O.J._BAPdpS  COMPMY,_EAST  GRAITD  IOmS,jam._YS.jm:ni_&_CO,^  iiilSSOURI 
mLEY^  lOTlA. 

Violation  charged:  Rejection 

Princijoal  poi.nts_ involved:    T/hen  prospective  "buyer 
requests  shipper  to  "stop"  a  car  it  is  for  purpose 
of  inspection;     if  a  buyer  directs  seller  to  "ship" 
a  car  it  is  equivalent  to  an  order  for  the  car. 

Order:  Case  dismissed. 


Outline  of_Fact.s_ 

negotiations  were  commenced  "between  complainant  and  respondent 
concerning  the  proposed  sale  and  purchase  of  tv/o  carloads  of  "fine 
U.S.  No.  1  potatoes".    Respondent \7ired  complainant  "STOP  ONE  THOSE 
LARGE  RIPE  UNITED  STATES  MJl/iBER  ONE  OHIOS".     When  the  car  arrived 
respondent  inspected  and  wired  complainant  "CAR  BAD  BEEN  FROZEIT  WOULD 
HAV^  TO  ASSORT  HOY/  ABOUT  CAR  HALE  HAEJ'".    Three  days  previous  to  the 
arrival  of  that  car  respondent  wired  complainant  "STOP  CAR  OF  HALF 
COBBLER  AND  HALF  OHIOS".    This  car  arrived  at  Missouri  Valley  two 
days  after  the  first  car  and  was  also  refused  "by  respondent  as  not 
"being  No.  1  potatoes.    Complainant  contended  that  the  shipper  ordered 
the  cars  when  he  wired  "stop"  cars; that  Federal  inspection  showed  the 
cars  graded  U.S.  No.  1;  that  they  were  resold  as  U.S.  No.  1  and 
accepted  as  such  and  that  respondent's  refusal  to  accept  the  cars 
was  a  rejection  without  reasona'ble  cause. 

Respondent  contended  that  he  did  not  purchase  the  potatoes  "but 
merely  requested  the  complainant  to  stop  the  cars  for  inspection;  that 
the  potatoes  had  been  frozen  in  some  degree  and  the  fact  that  they  were 
resold  as  U.S. No.  1  potatoes  was  no  evidence  that  they  were  not  in  the 
condition  as  stated  by  respondent. 
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Hillings  j,ncluded_in  3ecision_ 

1.  Unless  a  work  has  a  tecl:nical  meaning  recognized  in  the  trade 
its  well  Iznown  Ordinary  meanin"^  should  he  adopted.    The  complainant 

in  substance  contends  that  "stop"  is  eqiiivalent  to  or  synonymous  with 
"ship".      The  dictionaries  .define  the  two  words  entirely  differently, 
and  in  the  ;jroduce  business  when  a  prospective  buj^er  requests  a  shipper 
to  stop  a  car  it  is  for  the  purpose  of  inspection.    On  the  other  hand, 
if  a  buyer  directs  the  seller  to  ship  a  car  it  is  equivalent  to  an 
order  for  a  car.     Respondent  did  not  order  or  x-Jurchase  either  or  hoth 
cars  of  potatoes'  when  he  requested  ths-t  one  of  them  be  stopped. 

2.  The  evidence  discloses  that  as  soon  as  the  first  car 
arrived,  \i^:uch  was  on  the  morning  of  October  15,  the  respondent  in- 
spected the  potatoes  and.  considered  that  they  had  been  frozen. 
Evidence  as  to  what  was  the  extent  of  the  freezing  injury  is  conflict- 
ing.   The  evidence  showed,  however,  that  it  v/as  not  a  fine  car  of 

U.S.  Ho.  1  potatoes  and  notice  was  given  well  v/ithin  the  twenty-four  .  : 
hour  period. 

3.  The  evidence  does  not  show  that  the  respondent  purchased 
either  car  of  potatoes,  that  the  potatoes  graded  fine  U.S.  lo.  1,  or 
that  the  refusal  of  the  potatoes  was.  more  than  twenty-four  hours  after 
respondent  was  notified  of  their  arrival.    For  these  reasons  the 
complaint  should  be  dismissed.  . 

S-10S9.  September  3,  1935,  Docket  l^Sh:  (S.P.) 

CONSOLIDATSD  PRODUCE_COI^iiIJY^  Ltd._^  LOS_MGEI^S_^  P-^II.„vs ._nALLAS  FRUIT 
&  VEGETiffiLS  COMPMY,  DALLAS^  TEXAS. 

Violation  charged:  Rejection 

Prin_cij2al  poj.ni  Involved:     Complainant  failed  to 

prove  case. 
Order:     Case  dismissed. 

Outline  of_Pacts 


Complainant  alleged  that  on  July  27,  193^ »  by  oral  contract, 
it  sold  to  respond-ent  one  car  of  No.  2  tomatoes,  PFE  3335^,  at  $1,20 
per  box  f.o.b.  Chula  Vista,  Calif,  or  a  total  price  of  $720;  .  t]p.at  th^     '  • 
tomatoes  were  inspected  at  Chula  Vista  and  accepted  by  respondent  while 
they  were  being  loaded  on  July  27;    that  there  was  no  certificate  of 
inspection  obtained  by  the  respondent;      that  the  sale  was  negotiated 
by  conplainant  through  its  agent  at  Chula  Vista;     that  respondent  rejected 
the  car  without  reasonable  cause. 
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Respondent  contended  that  he  was  not  in  Chula  Vista  on  Jioly 
27.  193^'-  and  submitted  evidence  in  support  of  this  fact,  and  did  not 
■  ontract  to  hu;'  any  tomatoes  from  the  complainant  or  from  anyone 
else  in  California  on  this  date;     that  on  •Julj'-  2S  ahout  ^:J)0  or  6:00 
p.m.  respondent  (while  in  the  railway  yards  of  the  Southern  Pacific 
at  Chula  Vista,)  asked  Mr.  G-eorge  iLohnhorst  (agent  of  complainant) 
if  he  had  any  tomatoes  to  sell  for  "today's  sliipraent",  July  28;  that 
ICohnhorst  said  he  did  not,  statins  that  the  car  that  had  just  "been 
loaded  was  a  car  of  U.S.  2  tomatoes  that  had  teen  sold;     that  the  car 
referred  to  v;as  P?E  3335^;     that  Hohnhorst  informed  respondent  that 
he  would  have  a  good  car  of  tomatoes  v/hich  he  would  load  Monday  which 
he  thought  respondent  might  he  able  to  "buy  at  a  price  of  around  $1.35; 
that  this  concluded  the  conversation  and  dealing  on  July  2S,  and  respond- 
ent did  not  even  loolc  inside  of  the  loaded  car  PFS  33352;     that  respond- 
ent did  not  inspect  any  car  on  July  27  as  he  was  not  in  Chula  Vista 
on  that  date;     that  respondent  telegraphed  his  firm  in  Dallas  on 
July  2S  that  he  was  unable  to  buy  any  tomatoes  on  that  date;     that  on 
July  3Q.  193^K        a  place  described  to  respondent  as  "The  Flax  Seed 
Shed",  about  five  miles  south  of  Chula  Vista  about  12  o'clock  respond- 
ent was  advised  by  Kohnhorst  that  the  car  which  he  had  rolled  Saturday, 
July  2S,  T/as  unsold  and  that  respondent  could  buy  it  at  $1.20  f.o.b.; 
that  respondent  agreed  to  purchase  the  tomatoes  at  $1,20  per  lug 
provided  they  v/ould  grade  U.S.  Ho.  2,  and  Zolinhorst  agreed  to  this; 
that  respondent  refused  the  car  on  arrivaJ  at  Dallas,  Texas,  because 
it  did  not  grade  U.S.  No.  2  as  shown  by  the  Federal  inspection 
certificate,  and  the  complainant  was  promptly  advised. 

The  evidence  in  the  case  was  conflicting.    The  complainant 
insisted  tha/c  the  contract  (oral)  called  for  a  car  of  No.  2  tomatoes 
but  in  proof  of  this  contention  apparently  relied  on  a  sales  ticket, 
an  invoice,  an  unsworn  statement  by  a  representative  of  a  shook  company 
and  a  sv/orn  statement  by  the  foreman  of  the  packing  shed.  The 
respondent  contended  that  the  tomatoes  were  to  be  U.S.  i\fo.  2.  The 
term  "U.S.  ITo.  2"  is  definite  and  generally  understood  but  what  the 
complainant  meant  by  "Ho.  2"  as  distinguished  from  U.S.  No.  2  is  not 
known.     Complainant  submitted  several  telegrams  in  siipport  of  its 
contention  that  the  car  was  bought  on  July  27  and  was  to  be  No.  2. 
The  first  telegram  submitted  was  dated  July  30,  193^  and  was  sent  in 
the  afternoon  by  Geo,  A.  Kohnhorst  to  the  complainant    and  dealt  with 
the  routing  of  the  car.     If  complainant's  contention  is  correct  that 
the  car  was  inspected  and  sold  on  or  about  July  27,  it  is  not  clear 
why  it  waited  until  the  afternoon  of  July  30  before  sending  the  first 
telegram  pertaining  to  the  matter.     The  Federal  inspection  certificate 
dated  August  2,  193^  at  11:00  a.m.  clearly  showed  that  the  tomatoes  were 
not  U.S.  No.  2.  ' 

Ruling  included  in_Decj.sion 

As  indicated  above,  complainant  failed  to  establish  by  a  fair 
preponderance  of  the  evidence  that  rejection  of  the  tomatoes  by  respondent 
was  without  reasonable  cause. 
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S-1092,  September  3,  1935,  Dockets  I562  and  I567:  (Hearing) 

J.G._S0LE,_L0S_M&EL3S,  CAIIF.,  vs._JOM  A.  DyiJCM,_IEC3IVEH  FOE  MOTOR 
CITY_PaODUCE_Cp DETIDlf  ,_lvll CH ...and 'COIJiTIEF^OMPmHT . 

Vi_ola.t ion  charged:    Failure  1 0  account . 
Principal  point  involved:  Joint  account  agreement- 
Order:     Reparation  awarded  respondent  in  the  sum  of 
$59^.83,  with  interest. 

Outline  of_Eacis_ 

J.G-.  I[ole  will  "be  referred  to  s-s  complainant  ajid  the  Motor 
City  Produce  Co.  as  respondent. 

Coniplainant  and  respondent  entered  into  a  joint  accOTont  agree- 
ment \7hereo7  complainant  undertook  and  agreed  to  purcha,se  cauliflower 
and  cantaloupes  at"  loading  points  in  the  State  of  California  and  ship 
same  to  respondent  at  Detroit,  Mich,  there  to  "be  sold  "by  respondent 
after  paying-  complainant  the  original  cost  thereof. 

In  the  months  of  April  and  May,  193^'-.  in  pursuance  of  the 
joint  account  agreement,  complainant  purchased  for  handling  and  sale 
hy  respondent,  S  carloads  of  cantaloupes  and  one  car  of  cauliflower. 
Respondent  accepted  the  cauliflower,  ivhich  had  been  shipped  from 
California,  and  paid  complainant  the  original  cost  thereof  in  the 
form  of  drafts  dra\7n  "by  complainant  upon  respondent.    Respondent  also 
paid  the  transportation  charges  upon  each  carload  and  sold  the  canta- 
loupes and  cauliflower  for  the  joint  account.    The  total  amount  paid 
hy  respondent  exceeded  the  net  receipts  in  the  amount  of  $2,870.56. 
According  to  the  terms  of  the  joint  account  agreement  each  of  the  parties 
was  to  iDear  one-half  of  the  net  loss.    The  respondent  demanded  of 
complainant  the  payment  of  his  half  share  "but  the  latter  refused, 
thereby  owing  respond.ent  the  sum  of  $1,5+35 '28. 

In  further  pursuance  of  the  joint  account  agreement  complainant 
shipped  respondent  6  carloads  of  cantaloupes.    Complainant  had  purchased 
the  cantaloupes  for  the  total  sum  of  $2,2U0.^5.    Upon  arrival  of  the  cars 
in  Detroit  respondent  refused  to  pay  complainant's  drafts  representing 
the  original  cost  of  the  cars  and  thereafter  complainant  caused  the. cars 
to  he  forwarded  to  ITew  York  City  in  an  effort  to  make  resale' at  that  ' 
market,  and  minimize  the  loss  to  the  greatest  extent  possible,  hut  the 
cantaloupes  vfere  abandoned  to  the  railraod  company.    Thereafter  com- 
plainant secured  from  the  Wabash  Ra-ilway  Coi^any,  in  settlement  of 
claims  filed  against  the  carrier,  "based  upon  the  latter' s  failure  to 
notify  the  complainant  of  the  non-delivery  of  the  last  six  cars  of 
cantaloupes  mentioned  above,  the  sum  of  $1,600,  hut  paid  as  a  collection 
fee  to  the  Associated  Traffic  Managers  the  sum  of  $^00,  making  the  amount 
of  the  net  return  $1,200.    At  the  time  of  the  hearing  there  remained  due 
and  owing  complainant  from  respondent,  in  connection  with  the  joint 
account  handling  of  the  last  six  cars  above  mentioned,  the  sum  of  $6'M-0.^ 
plus  one-half  of  the  $^!-00  collection  charge,  mailing  a  total  of  $S5|0.-I-5- 
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In  connection  with  the  last  six  cars  the  respondent  contended  that 
in  no  event  could  reparation  "be  ordered  in  complainant's  favor  for  more 
^han  half  of  the  net  loss.        .  . 

At  the  hearing  respondent  moved  ths,t  the  name  of  respondent  in 
Docket  Ho.  1562  and  complainant  in  Docket  I567  "be  clianged  to  "John  A. 
Duncan,  Tueceiver  for  the  Motor  City  Produce  Co.",  which  motion  was 
granted. 

Rulings  incl3a.ded_in  Decijion_ 

As  respondent's  oh ligation  under  the  joint  account  agreement 
was  to  pa;'-  com^plainant  the  fu.ll  original  cost  of  the  cantaloupes, 
represented  "by  the  drafts  dravm  "by  complainant,  and  it  further  agreed 
to  accept  them  and  offer  the  stock  for  sale,  which  respondent  failed  to 
do,  it  would  axr.iear  that  complainant  is  legally  entitled  to  recover  his 
actual  losses.     The  situation  would,  of  course,  he  different  if 
respondent  had  performed  and  a  loss  had  been  incurred.     In  such  case 
the  parties  v/aald  he  required  to  share  the  losses.    But  in  the  instant 
case  respondent  first  hreached  the  agreement  by  its  failure    to  pay 
the  original  cost  of  the  cantaloupes.     It  further  appears  that  complain- 
ant paid  the  Associated  Traffic  l.Ianagers  a  fee  of  25^6  from  the  $1,600 
secured  from,  the  Wahash  Railv/ay  Company.     As  this  expenditure  is  in  the 
nature  of  an  expense  item  and  was  paid  for  services  rendered  both 
parties  to  the  joint  account  agreement,  they  would  each  be  required  to 
assume  one-half  of  such  $^-00  item,  the  effect  of  which  will  be  to 
increase  complainant's  net  claim  to  a  total  of  $S40.^5' 

The  net  result  of  admissions  made  by  the  parties  in  their 
pleadings,  supplemented  by  i-espondent '  s  stipulations  entered  on  the 
record  at  the  hearing  leaves  little  to  determine  as  issues  of  fact. 
The  amount  of  $SUo.H5  found  to  be  due  and  ov/ing  complainant  should  be 
deducted  from  the  am.ount  of  $1,^-35 -28  which  complainant  concedes  to 
respondent  in  its  c ounter- complaint .    Eence,  an  order  in  respondent's 
favor  should  be  entered  in  the  sura  of  the  difference,  or  $59^' ^3 ■  with 
interest. 

S-1093,  Sept.  16,  1935,  Docket  1S02:  (S.P.) 

SAMU3L_J^  SHALLOW  C0^,_B0ST01T ,_MASS._vs._P^  EHELICH,_ LOS_MGELES_,  OALIF. 

Violation  charged:     Failure  to  deliver. 

Pri,nciml  spin^  involved:     Seller  complied  with 

specifications  of  contract  and  was  not  responsible 
in  f .o.b.  sale  for  damage  due  to  lack  of  ice  or 
rough  handling  in  transit. 

Order:  Dism.issed. 
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Outline  of"_Facts_ 

CoEiplainarLt  alleged  that  it  "bo-u^slit  from  respondent  "by  oral 
contract  one  carload  of  U.S.  ^1    Cannon^ball  caTDlDage,  medium  size,  solid 
and  tSreen,  at  the  agreed  price  of  $1.25      crate,  f.o.h.,  top  ice  extra, 
making  a  total  sale  price  of  $393- 75'.     that  the  amount  of  ice  was  not 
specified  hut  was  left  to  the  discretion  of  the  shipper  to  carry 
properly  the  cahhage  to  destination;    that  upon  arrival  at  destination 
the  cahhage  fs,iled  to  meet  the  contract  specifications  and  complainant 
was  damaged  in  the  sum  of  $263.96,  "being  the  difference  between  what 
the  cabbage  v/ovLld  liave  heen  v/orth  had  it  met  the  specifications  of 
the  contract  and  the  market  value  of  the  cahbage  actually  delivered; 
and.  tha,t  coiirol0-inant  received  an  invoice  from  the  respondent  v/ith  a 
demand  draft  in  the  sum  of  $3S1«06,  which  was  paid  hy  complainant  on 
January  30 »  1935* 

The  evidence  in  the  case  was  very  conflicting  as  the  contract 
was  an  oral  one.     Respondent  was  emphatic  in  his  denial  that  the  cabbag( 
was  to  oe  US  #1,  hut  started  that  he  contracted  to  sell  coEii^)lainant  a 
car  of  fresh  green  cabhage,  which  was  done;     that  the  cabbage  was 
sold  on  the  basis  of  $25  per  ton,  and  not  $1.25    V^'^  crate  and  that 
5600  pounds  of  top  ice  were  placed  on  the  cabbage;    that  complainant 
knew  the  c^iite  the  car  was  shipped  and,  had  it  desired,  could  have 
protected  its  property  by  having  the  cabbage  top-iced  in  transit; 
and  that  960O  pounds  were  the  mxiniuA.  ampuiit  of  ice  that  could  be 
placed  over  the  top  of  the  cabbage  inside  the  car. 

The  telegrams  exchanged  between  the  parties  did  not  state  that 
the  cabbage  was  to  be  U.S.  irl.    The  complainant  relied  largely  upon 
the  inspection  made  at  Boston  by  the  Binney  Inspection  Service.  This 
inspection  clearly  indicated  that  the  condition  of  the  cabbage  on 
arrival  A7as  due  to  lack  of  ice  and  rough  handling  v/hile  in  transit. 

Rulings  included_in  Decijion_ 

1.  This  was  an  f.o.b.  sale  Los  Angeles  and  the  respondent  was 
not  responsible  for  damage  to  the  cabbage  due  either  to  lack  of  ice 
or  rou^  handling  in  transit.     It  is  trae  that  the  respondent  agreed 
to  top  ice  the  cabbage  at  Los  Angeles,  and  he  complied  with  the 
agreement  when  he  placed  96OO  pounds  of  ice  on  the  cabbage. 

2.  Complainant  failed  to  establish  by  the  evidence  that  the 
respondent  did  not  conply  with  the  contract  of  sale,  and  the  case 
was  dismissed. 
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S--109S,  Sept.  16,  1935*  Docket  I6371  (Hearing) 

R._yQiLi'^SLER,_CHICA&0_^  ILL._vs ._I)E\7EY_E^KI;EI1T_SALES_C0.^(SICA&^^  ILL . 

Violation  charged:     Failure  to  account. 
Princij^al  point s_ involved:     Burden  of  proof  on 

coraiplainant ;     complainant's  letters  after 

controversy  arose  not  evidence. 
Ordej::     Reparation  awarded  complainant  in  the  sum  of 
$255 -Til  with  interest  only  from  date  of  service. 

O^bline  of_Facts 

Complainant  alleges  that  on  August  3i  193^  he  sold  respondent 
100  cans  of  red  raspberries  at  a  Chicago  delivered  price  of  9^  pe^ 
pound  or  o270  and  that  on  August  29  he  sold  respondent  another  lot 
of  100  cans  of  "berries  at         per  pound  "f.o.h.  Pacific  Coast"  or  a 
total  of  $217.50  plus  "pro-rata  freight,  handling  and  distrihuting 
charges"  in  the  sum  of  $38.21  and  an  "item  of  $15  carrying  charges 
on  the  Pacific  Coast",  this  making  the  total  sale  price  and  charges 
for  the  two  lots  $5^0,71;     that  a  payment  was  made  hy  the  respondent  on  ■ 
the  second  purcloase  of  $255»71  leaving  unpaid  on  both  transactions  a 
total  of  $2o5  which  he  claimed  as  damages. 

Hesoondent  claimed  that  it  was  authorized  to  reduce  the  invoice 
on  the  first  purchase  to  $217-50  ^^d.  to  pay  the  storage  company  the 
item  of  $33.21  which  it  did,  and  that  it  tendered  a  payment  of  $255*  17 
on  the  second  purchase  which  payment  complainant  refused.  Respondent 
denied,  ho\7ever,  that  anything  was  said  as  to  the  payment  of  warehouse 
storage  charges  at  shipping  point  assessed  at  $15  on  the  second  lot. 

The  points  in  dispute  were  whether  the  original  selling  price 
of  the  first  purchase  had  been  reduced  from  $270  to  $217.50  and  whether 
the  above  mentioned  warehouse  charge  of  $15  was  a  part  of  the  contract. 

Rulings  included_i.n  Decis.ion 

1.    The  first  lot  was  billed  on  the  basis  of  a  Chicago  delivered 
price.    iJo  custom  or  prior  purchases  upon  the  terras  which  complainant 
contends  respondent  most  have  "understood"  being  shown,  complainant 
is  compelled  to  rest  his  case  upon  an.  expressed  oral  contract  to  that 
effect.    As  to  the  establishment  of  such  an  agreement  complainant  has 
the  burden  of  proof.    The  evidence  is  directly  conflicting.  Complain- 
ant's letters  written  after  the  controversy  arose  are  not  considered 
as  evidence  corroborating  his  claim  as  to  what  the  contract  was.  Under 
these  circumstances  it  is  concluded  that  the  complainant  has  failed  to 
meet  the  burden  of  proof  rule  and  that  a  reparation  order  in  complainant' 
favor  should  be  limited  to  the  amount  of  $255»71»  which  respondent 
admits  owing. 
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S-1101,  Sept.  IS,  1935,  Docket  IJ^+S:'  (S.P.) 

C.H._mnTS01T  •COMPMI.jnMSAPOLIS^  M™^,_vs  w.a._brogz_&_soit^ 
ELIZA3ETH  CITT^  M.C._ 

Violatj-On  charged:    Failure  to  account. 
Princiml  point  j,nvolved:     Respondent's  calimed 

set-off  not  justified. 
Ordej::     Reparation  awarded  conrplainant  in  the  sum 

of  $255*  with  interest. 


Outline  of_Facts_ 

Conrplainant,  acting  as  respondent '  s  hroker,  negotiated,  the 
sale  of  eighteen  carloads  of  potatoes  for  and  on  behalf  of  respondent. 
The  agreed  and  reasonable  brokerage  charge  for  such  services  was  $255 » 
but  respondent  refused  to  pay  the  brokera.ge,  claiming  a  set-off  of  , 
$1^S.S0  from  a  previous  transaction.    Responder."^.  alleged  that  complainant, 
acting  as  respondent's  agent,  sold  two  carloads  of  potatoes  to  the 
Taylor  Produce  Co.  of  Cleveland,  Ohio,  at  a  delivered  price  of  $2.50 
per  barrel,  \7hich  price  was  "guaranteed  against  decline"  to  and 
including  June  22,  the  sale  having  been  made  on  June  19;  that 
coirrplainant  wired  respondent  on  June  22  that  other  sales  had  been 
made  that  day  at  $2.10;     that  acting  upon  such  wire,  respondent  mailed 
to  complainant  his  check  for  $1^S.10,  which  was  delivered  by  complain- 
ant to  the  Taylor  Produce  Company;    that  this  refund  h^d  the  effect  of 
reducing  the  sale  price  of  the  two  carload  shipments  from  the  Cleveland 
delivered  price  of  $2.50  to  $2.10  per  barrel;    that  respondent  furnished 
U.S.  vrl  stock  and  that  the  sales  reported  by  complainant  were  for  off- 
grade  stock;     that  complainant  therefore  made  a  false  and  misleading 
statement  to  respondent's  loss  in  the  amount  of  the  price  reduction  made. 
The  evidence  showed  that  respondent's  ultimate  allovifance  of  $lU8.S0 
to  the  Ta.ylor  PpOduce  Co.  was  a  voluntary  payment,  and  was  made  after 
being  correctly  informed  as  to  the  facts. 

Ruling  included  in  Decision  , 

Respondent's  claim  of  $ll+S.SO  against  complainant  must  be  denied, 
and  reparation  awarded  complainant  in  the  sum  of  $255 •  with  interest.  , 
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S-1103,  Sept.  IG,  1935,  Docltet  ISIO:  ,  (S.P.) 

r-EO._H^  STOIIE  £L  SONS^  FT.  FAIRFIELD,  vs^  HOUSTON  PRODUCE  CO. 

;^0UST0H,_TEX4S^ 

Violation  charged,:  Rejection. 

Princiml  ;goi,nt  Involyedj.  On  delivered  sale  seller 
failed  to  prove  that  produce  met  tems  of  contract 
upon  arrival. 

Order:     Case  disnaissed. 


Oat  line  of_Pacts„ 

Cor:rolainant  and  respondent  entered  into  a  contract  for  the 
purchase  and  sale  of  a  carload  of  U.S.  ;fl  potatoes  at  $1.08  per 
hundred,  delivered,  to  "be  shipped  from  St.  Luce,  I;Iaine  to  Houston, 
Texas.    The  iDotatoes  met  the  tems  of  the  contract  of  sale  at 
shipping  point  according  to  Federal  inspection.     Respondent  rejected 
the  car  upon  arrival,  stating  that  upon  inspection    of  the  potatoes  it 
developed  they  had  sprouts,  and  there  were  a  number  of  spotted  hags. 
Respondent  was  willing  to  talce  the  potatoes  if  afforded  protection 
against  loss  on  account  of  the  spotted  bags,  which  offer  was  refused. 
The  potatoes  were  "piched  over"  on  Ivlarch  15,  and  it  developed  that  ther 
were  3^  sachs  of  potatoes  that  could  not  he  used,  and  for  the  loss  and 
expense  in  connection  with  the  3^  "bags  respondent  denied  any  liability 
but  stated  that  without  prejudice  to  respondent  he  was  willing  to 
pay  ')2^.o0.     Respondent  accepted  5^  sacks  of  potatoes  from  the  broker 
and  paid  the  contract  price  thereof.    No  Federal  inspection  was  made 
at  Houston. 

Com,plainant  contended  that  respondent  rejected  the  car  because 
of  lack  of  funds,  that  the  potatoes  met  the  terms  of  the  contract  at 
Houston  and  that  complainant  v/as  entitled  to  damages  in  the  difference 
between  the  original  contract  price  and  the  amount  received  upon 
resale,  or  $llS,01. 

Raling  included  in_Decisi,on  _ 

It  is  incumbent  upon  complainant  to  show  that  the  potatoes  were 
U.S.  -rl  upon  arrival  at  Houston,  and  the  complainant  failed  to  do  this. 
It  apparently  relied  upon  the  Federal-State  inspection  made  at 
St.  Luce,  ivlaine,  at  which  time  only  H^d  defects  showed,  and  the  potatoes 
were  therefore  then  within  tolerance  for  U.S.  #1,  but  it  does  not 
f ollov;  that  there  were  not  defects  in  excess  of  tolerance  upon  arrival 
at  Houston. 
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S-llOG,  Sept.  20,  1935,  Docket  I7H5:     (Hearing)    '■  ■  ■  " 

FLOiaBA,  EAST_COASO:_GROW3RS_ASS1 . _IIC^  ,J'^^^  IL_QHIDA ,_vs  ._G-AEHH^5-  ' 
H0LI.3S_&_Cp._^  KAIfSAS_CITY,_lIO. 

Violation  charged:     Failtire  to  acco-unt. 

Principal  2 oint  Involvedi    Subsequent  contract  made  • 
and  "buyer  complied  with  agreement  when  he  accounted 
on  hasis  of  that  contract  rather  than  on  Taasis  of  the 
original  contract  which  was  later  changed. 

Order:     Case  dismissed. 


Outline  of„I'acts_ 

Respondent  contracted  to  purchase  from  complainant  a  carload 
of  S23  lugs  of  ITlorida  tomatoes  consisting  of  322  lugs  of  Gy£s  at 
$2.50  per  lug  and  5OI  lugs  of  6x7s  at  $2.00  per  lug  all  f.o.h. 
Florida  shiptjing  point.      On  arrival  at  destination  respondent 
immediately  complained  of  the  quality  of  the  tomatoes  and  the  broker 
arranged  V7ith  complainant  for  respondent  to  dispose  of  the  shipment 
upon  the  condition  as  set  out  in  complainant's  wire,  the  material  part 
of  which  was  "keep  track  of  lugs  and  let  us  know  which  ntmbers 
running  had  and  will  make  "best  settlement  possible. "    The  "broker 
advised  complainant  "by  wire  that  respondent  was  unlaoding  the 
tomatoes  "keeping  check"  on  the  poor  quality  tomatoes  and  would 
expect  complainant  to  protect  respondent  "on  these  poor  lines"  to 
which  complainant  failed  to  reply  and  respondent,  aided  "by  two  other 
dealers  in  ICansas  City,  repacked  and  sold  all  sala"ble  tomatoes  as 
rapidly  as  the;''  ripened.    All  the  tomatoes  were  thus  finally  disposed 
of  in  accordance  with  the  subsequent  agreement  and  an  accounting  was 
rendered  by  respondent  on  January  I7,  1935 »  showing  a  balance  due 
coi!5)lainant  of  $791.91  which  sum  complainant  admitted  having  received. 

Complainant  contended  that  there  was  o\7ing  to  it  from  respondent, 
based  u:pon  the  original  transaction,  the  additional  s-um  of  $992. 59> 
which  was  the  difference  between  the  $791»91  remitted  by- respondent  and 
the  original  sale  price  of  $1807  less  an  allowance  of  $22.50  or 
$178^.50. 

Holies  included__in  Decision. 

1.    Ihe  claim  was  based  uijon  the  origiml  transaction  which  was 
supplemented  by  the  subsequent  agreement  permitting  respondent  to  dispose 
of  the  tomatoes  following  which  "the  best  settlement  possible"  would 
be  made.    It  was  impossible  therefore  to  say  wherein  respondent  had 
taken  anij  unfair  advantage  of  complainant  in  this  case  and  for  this- 
reason  the  record  failed  to  disclose  that  any  sum  whatever  was  du© 
and  owing  from  respondent  to  complainant.  ^  ^  - 
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2.    Respondent's  failure  to  pa.y  to  complainant  the  total  contract 
purchase  price  for  the  tomatoes  did  not  constitute  a  violation  of  the 
i^ct ,  hut  on  the  contrary  was  warranted  Isy  the  terms  of  the  modified 
f.greement  of  the  parties. 

S-1109,  Sept.  21,  1935, Docket  I53U:  (S.P.) 

PRODUCERS  SERVICE  CORPOP^TION  ,_LAREDO  ,_TEXA.Sj.  vs_^  YLAIOYJ^^  RILEY  &  COMPMY, 
CllCIlfiliffl^  oiijo,^ 

Violation  cliarged:     Failure  to  account. 

Principal  point,  involved:  Buyer  not  justified  in 
deo.ucting  set-off  on  car  shipped  on  consignment 
ags^inst  a  car  sold  outright  and  not  consigned. 

Order:  Reparation  awarded  complainant  in  the  sum 
of  $98.69,  v/ith  interest. 

Outline  of_Facts 

GoriTjlainant  and  respondent  entered  into  a  contract  for  the 
purchase  and  sale  of  a  carload  of  cabbage  containing  5^0  half  crates 
at  GO(p  per  lialf  crate,  f.o.b.  Mission,  Texas,  plus  $25  for  top  ice, 
or  a  total  of  $3^1,  for  shipment  to  Cincinnati.    The  evidence  in  the 
case  shov^/ed  that  top  ice  was  applied  to  the  cabbage  at  shipping  point 
and  the  cabbage  conformed  to  the  specifications  of  the  contract  of 
sale.    The  respondent  paid  the  complainant  the  purchase  price  of  the 
cabbage  but  later  deducted  $110.69  from  the  net  sales  of  a  car  of 
mixed  vegetables  which  had  been  shipped  by  complainant  to  respondent 
on  consignment,  contending  that  the  cabbage  was  not  iced  at  shipping 
point,  resii-lting  in  the  cabbage  arriving  in  poor  condition,  thereby 
causing  a  loss  in  the  above  amount.    There  was  a  decline  in  the  market 
price  of  cahbage  after  its  arrival  in  Cincinnati.    The  account  of 
sales  rendered  by  respondent  dated  February  I7,  193^>  showed  that  all 
of  the  cabbage  sold  between  '^0<p  and  $1.15  which  v;as  within  the  market 
price  for  cabbage  in  half  crates  at  Cincinnati  between  January  27 
and  February  3-  car  arrived  in  Cincinnati  on  January  27- 

Rulings  in.cluded_in  Decision 

1.  The  loss  in  the  cabbage  sustained  by  respondent  was  due  to  the 
decline  in  the  market  and  not  due  to  the  condition  or  quality  of  the 
cabbage.    As  this  was  a  purchase  and  sale  f.o.b.  Mission,  Texas,  the 
respondent  should  bear  the  loss  of  any  decline  in  the  market  price. 

2.  The  respondent  was  not  justified  in  deducting  any  amount 
as  a  set-off  on  the  mixed  car  of  vegetables  shipped  on  consignment 
against  a  car  of  cabbage  which  had  been  sold  by  complainant  to  respond- 
ent and  not  consigned. 


-  233 


3.    The  coiiiplainant  agreed  tb  J>ay  respondent  for  the  ice  applied 
to  the  cah^bage  at  Cincinnati,  amcronting  to  $12,  and  due  to  this  agree- 
ment respondent  was  authorized  to  deduct    $12  in  accounting  to  the  com- 
plainant.   Reparation  was  therefore  awarded  complainant  in  the  sum  of 
$9S.69,  with  interest. 

CQigLAIimraS  (Hearing) 
S-1112^  Oct._  2,_1535,_Docket  ISSSl  _M^F^  BILES .^PEIQip^  TLA. 
S-111^_L  Oct. _10, 1915^  Docket_lS53:_  M.M._H0G-A1\[^  JACKSONVILLE^  FLA. 
S-lll6^  Cct._10,  lS35,_Docket  lS60i.  _DOVE  ORCKAED  CO,  ,_CLOVEEBP;E,_VA. 
S-lllS^  Oct. _15, 1935^  Docket  ICS'fi    HpGEpORD  SUPPLY. COiv^ANY,^  HUlGEIffi:ORD^PA. 
S-1119^  Oct._15,_l£35,_Docket  19Q5-1-x"2ED  APPLE  ORCHAi©,_IIC^,_SHm'Lp^  VA^ 
S-1120^  0ct._15,_1235,_Docket  IS^Sj.  JviOinTOR_ERUIT_Cpl.MY^  I0NIT0R,J7ASH._ 
S-112U  0ct._15,_ia35,_Docket' lSa3i.  iHOWAIffl  C._HA:ffil.ip"^  LmPOR!E_^  PA_^ 
S-1122^  Oct._15,_lQ35,_Docket  lS63i.  _P.  A._CJR^  GRAED  ISLE^  IP-H^- 
S-1123^  0ct._15,_1235,_Docket  iSSSj.  _mEPEND51T_PEUIT  •  SHIPPERS 

S-1126^  Oct.„15,_ia35,  Docket  lS62i  _Isaie_L^  .^yr.J'IADAWASKA^  MAIM. 
S-1127_,  Oct ._1G,_1S35, -Docket  IS^Gi.  _ELORIDA_E^.ST  CO^ST  GROWERS  ASSN^, 

ijIAMI,_PL4^ 

S-112S^  Oct . _1S  ,_1S35 .-Docket  I86li  _WILLm  H ._BpA^ ,_ COVES V ILLS ,_VA . 
S-1129^  _Qct._lS,_1335,_Docket  19021.  _CHimLSS_F.  ASm,_ASPERS,_PA. 
S-llSl.^  Dec._2^,_1335,_Docket  _H^L^  GOODRICH^^  PALMYRA, J;IAIM^ 

RESPOHDEgTj,    1ATI0HAL_C«!ISSI0H  DI_STRIBUTI1G_C0:^0RA5I0N , 

li^A^imiGTON^  '     ~'   .  •     '      .  . 

Yi^latj,on  charged:    Failure  to  accoont. 

Principal  p02,nt  involvedj.    Respondent's  failure  to  :. 

remit  proceeds  of  sale  of  goods  handled  on 

consignment . 


Order  Si.    Reparations  awarded  as  f  ollO;ws: 


iI.F.  Byles, 

$25.62, 

with  int. 

from 

May  15,1935 

I.I. II.  Plogan, 

:  ^15.93, 

,11  II 

II 

Apr.  5,1935 

Dove  Orchard  Co. 

'414-1.2S, 

II  II 

It 

"  1.1935 

Hungerf ord  Supply  Co. 

200.00, 

II  II 

II 

Mar.  1,1935 

Red  Apple  Orchard,  Inc. 

131s. 07. 

11  II 

II 

May  1,1935 

Monitor  Fruit  Co. 

1222.36. 

It  II 

II 

Liar.  1,1935 

Howard  C.  Hartraan 

200.00, 

It  ,1 

II 

Mar.  1,1935 

P. A.  Cyr 

228'.  5^, 

II  It 

II 

Feb. 10, 1935 

Independent  Fruit  Shippers 

^51.32, 

II  II 

II 

Mar.  1,1935 

Isaie  L.  Cyr 

156.77. 

II  11 

II 

AiDr.  1,1935 

Florida  East  Coast  Growers  Assn. 

16S7.I6, 

It  II 

It 

Miay  1,1935 

•''illiejn  H.  Boaz 

^24. 17, 

It  II 

II 

Apr.  1.1935 

Charles  F.  Asper 

200.00, 

II  II 

II 

Dec.  1,  193^''- 

PI.L.  Goodrich 

i46.3i-!-. 

It  It 

II 

Apr.  1,1935 
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Boring  the  fall  of  193^^-,  the  spring  X)f  1935 >  ^'^^  the  intervening 
months  the  ahove-named  complainants  shipped  produce-  to  respondent  in  • 
interstate  coraraerce  for  sale  on  consignment.    The  respondent  received 
the  produce  and  sold  it  for  the  accoujits  of  the  complainants  "but  there- 
after failed,  neglected  smd. refused  to  account  to  and  pay  complainants 
the  full  net  proceeds  thereof  -.  ;  ■  .  ■ 

ConTplaints  were  filed  with  the  U.S.  Department  of  Agriculture 
and  an  investigator  from  the  Bureau  of  Agricultural  Economics  determined 
from  respondent's  records  that  :the''net -proceeds  received  "by  respondent 
from  the  sale  of  the  produce  alid  still  remaining  due  the  complainants 
were  as.  shown  above  .under  the  heading  '^Order." 

Respondent  failed  to  file  answers  to  the  complaints  or  to  appear 
at  the  hearing  of  these  complaints  and  the  disciplinary  complaint  of 
H.A.  Spilman,.  an  employee  of  .the  U.S.  Department  of  Agriculture,  when  ' 
it  was  "brought  out  that  although  the  natoe  of  W.I}.  Burton  did  not  appear' 
on  the  application  of  respondent  for  license,  nevertheless  he  was  the 
managing  head  of  respondent's  "business  and  that  he  was  wholly  responsi"bl 
for  the  conduct  of  the  respondent  in  the  transactions  herein  descri"bed. 

Ru-ling  included  in  Decision 

Respondent's  failure  to  account  and  remit  to  the  complainants  the 
full  not  proceeds  of  the  sales  of  the  produce  shipped  on  consignment  was 
violation  of  the  Act  and  reparations  were  awarded  the  complainants  as 
shown  ahove  under  the  heading  "Order. " 

S-1117-A,  Dec.  19,  1935,  Docket  1813: 

SCRA}TT01I_PR0DUCE_C01;IPMY^  SCHAITOH,_PA._v^  JOM  J._LME_^  BOSTON^  1P5S^ 

Violation  charged,:    Failure  to  deliver  was  the 

charge  in  original  complaint. 
Principal  £Oinis_ involved:     Specification  "Maine 

Conmiercial  potatoes"  reasonably  interpreted  to 

refer  to  U.S.  Commercial  grade. 
Order:    Petition  for  rehearing  overruled  and  denied; 
.    '  reparation  awarded  by  order  of  Oct.  10,  1935  payable 

within  thirty  days  from  the  date  of  this  order. 


-  235 


Otitline  of_Facts_ 

A  -petition  for  rehearing  in  this  case  was  filed  hy  respondent, 
who  claimed  that  the  contract  was  for  a  carload  of  "Ifeine  Commercial 
potatoes  showing  surface  scab"  and  not  for  a  carload  of  U.S.  Coirmercial 
potatoes;    that  the  price  at  which  the  potatoes  were  offered  by 
respondent  should  have  indicated  to  complainant  that  they  were  not 
of  the  U.S.  Commercial  grade  and  that  the  mere  mention  of  the  fact 
that  they  showed  surface  scab  indicated  they  were  not  U.S.  Commercial; 
that  the  order  issued  in  this  case  under  date  of  October  10,  1935 
was  in  error  since  the  State  of  Maine  did  not  officially  adopt  Federal 
standards  for  potatoes  until  March  15, 1935 >  which  was  some  time  after 
the  consummation  of  the  contract  here  under  consideration;     and  that 
even  if  such  Federal  standards  had  been  officially  adopted  prior  to 
the  time  of  this  transaction,  that  would  not  prohibit  trading  or  . 
shipping    potatoes  that  did  not  comply  with  any  or  all  of  the  grades 
established  by  the  Department  of  Agriculture. 

The  decision  in  this  case  held  that,  since  the  State. of  Ifeine 
had  previcfusly  adopted  Federal  grades,  the  complainant  was  warranted 
in  interpreting  respondent's  telegram  specifying  "Maine  Commercial 
potatoes  showing  surface  scab"  as  meaning  U.S.  Commercial  grade  of 
potatoes  from  the  State  of  Maine. 

Federal  inspection  certificate  issued  at  Scranton,  Pa.,  on 
February  19,  I93H  stated:, 

^•uality::    Stock  is  fairly  clean  and  fairly  bright.    G-rade  defects  range 
from  20^  to  kOfo,  averaging  approximately  30^  for  the  lot,   .  . 
consisting  mostly  of  deep  cuts,  shatter  braises,  second 
growth  and  deep  pitted  scab,  of  which  Efo  are  below  the 
requirements  of  U.S.  No,  2  grade. 

Condition:     Stock  when  free  from  "decay  is  firm.    Decay  ranges  from 

5^  to  20^,  averaging  approximately  12^  for  the  lot.  Decay 
is  Fusarium  Tuber  Rot  (mostly  Dry  Type)  ,  generally  following 
cuts  and  braises;    kfo  of  which  is  Fusarium  Tuber  Rot  (let 
Type). 

Grade:       Fails  to  grade  U.S.  Commercial  account  of  grade  defects  and 
decay  noted  above  in  excess  of  tolerance. 
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JU-liBgs  includ§d_in  le£ision_ 

1.  ^  specification  of  U.S.  Comiaercial  grade  was  not  an  ixnreason- 
able  interpretation  to  place  on  tli-e  telegram  mentioned  above,  since 

it  is  a  laiovm  fact  that  the  Division  of  Markets.,  of  vtho  Maine  State 
Department  of  Agriculture  has  used  official : U.S.  .  grades  for  potatoes 
in  all  voluntary  inspection  work  since  .eome-.  tiine  in  1921  r  and  Federal 
grades  for  potatoes  were  adopted: as  official  State  grades  in  192S. 
With  the  passage  of  the  Potato ■  Branding  Law,;  v/hich  "becanie  .effective 
July  6,  1935»  Federal  grades  became  the  basis  for  this  branding  law, 
the  only  exception  being  the  provision .for  special . State  grades  for 
seed  potatoes.    There  was  no  proof •  that  the  trade  generally,  recognizes 
ujiofficial  trade  terras  as  grades  having  ;no  connection  whatever  v/ith 
or  reference  to  any  particular  State  or  Federal  grades,  - 

2.  This  shipment,  as  evidenced  by  the  abOYe-raentioned  certificate, 
failed  to  meet  the  requirements  of  any  iznown  official  or  unofficial 
commercial  grade  of  potatoes  due  to  the  high  average  percentage  of 
decay,  approximately  one-third  of  which,  or        v^as  of  the  Wet  Type. 

The  certificate  of  Federal  inspection  at  destination  did  not  mention 
surface  scab,  which  respondent  contends  could  have  been  present  to 
an  unlimited  extent,  but  sets  forth,  in  addition  to  Wet  Rot,  different 
and  more  serious  defects  such  as  Dry  Rot,  deep  pitted  scab,  deep  cuts, 
shatter  braises  and  second  growth.    The  defects  found  by  the  Federal 
inspector  were  more  serious  than  ordinary  surface  scab  which  was 
apparently  contemplated  by  the  parties  because;  the  defects  noted  by 
the  inspector  extend  more  deeply  into  the  potato  and  cause  considerable 
waste  when  preparing  .the  potato  for  use.     Complainant  is  entitled  under 
any  circumstances  to  insist  on  a  substantial  compliance  with  the  tenns 
of  the  contract  as  best  it  can  be  ascertained  from  the  records  as  a 
whole. 


S-1133,  Oct.  22,  1935.  Docket  1533:  (S.P.) 

HSIDpS  &  C0MPMY,_TAC01/4,J7ASH._vs._SU]JS^^  PRODUCE  C0^,_SA1J_FRMCISC0^ 
CALIF. 

Violation  charged:    Failure  to  deliver. 

Princi;£al  point  .involved:  Failure  to  ship  on  boat 

which  left  before  scheduled  time  does  not  constitute 

failure  to  deliver. 
Order:  Case  dismissed. 
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Outllng  of_Pact  s_ 

A  contract  for  purchase  and  sale,  v/as  entered  into  between 
complainant,  and./ respondent '  under  tlie  terms  .  of  which  the  respondent 
agreed  to  deliver  300  "bojces  of  oranges  of  specified  sizes  f.a. s.  the 
steamer  'mndan^-er'*',  sailing  about  Jt^^         193^-    -^t  the  time  the 
contract  was  made,  neither  pa^     had  any' reason  to  believe  that  the 
"Hindanger"  would 'sin  pHpr  t'p  July, 9,  since.  , it  is  customary  for  a 
boat  to  leave  port  or  the  Pacif  ic 'Coast,  dn  "of.  after  the  date 
announced  for  its  departure.      Because  of  a  severe  strike  on  the 
Pacific  Coast  the  "Hindanger"  left  port  .under  cover  of  darkness  on 
July  3r  STx  days  ear"  ier  than  the  scheduled  date. 

Complainant  alleged  thai;  the  oranges  were  purchased  for  resale 
and  export  in  fulfillment  of  a  contract  made  on  Ivlay  7,  193^  and  that 
respondent  failed  to  fulfill  its  contract  for  delivery  of  the  oranges 
and  therefore'  comple.inant  was  unable  to  fulfill  its  contract  of  sale 
with  its  foreign  purchasers  except  by  purchase  of  oranges  in  open 
maiket.    Complainari",  therefore  asked  for  damages  in  the  amount  of 
|355»  the  loss  sustained  by  it  through:  having  been  forced  to  parchase 
brar^es  in  the  oper.  market.    Respondent,' s.  answer  to  the  complaint 
alleged  that' respondent . liad  contracted  to  buy  the  oranges  described 
in  the  contract,. an i  made  arrangements  to  have  the  same  picked,  sorted 
and  packed  ,at~  the  proper  time  for  loadxng  on  the  "Hindanger"  on  July 
9;  ..  th^t  respondeiit  relied  implicitly  upon    the  statement  of  the 
compiainarit  that  ,  the  "Hindanger"  would  load  about  July  9  and  that 
as  soon  .  as  respondent  learned  that  it  would  leave  prior  to  July  9 
respondent  notified  complainant  by  telegram  that  it  would  be 
impossible  for  respondent  to  ship  the  oranges  on  the^  "Hindaaoger" 
because  of  the  change  of  the  loading  date  from  July  9  to  July  5- 

SililiS-iiicluded  in_.Djicj,sion 

There  was  no  breach  of  contract  on  the  part  of  the  respondent 
for  the  reason  that  the  boat  sailed  six  days  prior  to  the  date  that 
complainant  represented  it  would  depart, 

3-11354,  Oct.  23,  1935,  Dockets  1625,1626,  1627,  162B,  l629:  (S.P.) 

mOTAL_COi,MISSIOH  DISTRIBUTI1JG_C0I^0HA5I01T_^  WASHIMOII^  D.C._v^  _ 
i.C-_BAIjlR^  M^^CIDES^  TEXAS. 

Violation  charged:    Failure  to  account  for  a  deficit. 
Principal  :goj,nt  involved:     \iFhether  drafts  were  guarantees 

or  accommodation  advances. 
Order:     Case  dismissed. 
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Outline  of__%cts^ 

In  June,  193^  respondent  shipped  to  complainant  five  carloads 
of  tomatoes  to  'be  sold  on  consignment.'    A  draft  wag  drawn  on  the 
complainant  "by  the  respondent  in  the  sum  of  $35^       each  of  four 
cars  and  in  the  sura  of  $^-00  on  one  car.     These  were  paid  "by  complain- 
ant, who  accepted  delivery  of  the  cars  and  sold  the  tomatoes  for  the 
account  of  respondent,  claiming  tliat  it  incurred  a  deficit  on  each 
car,  the  smallest  "being  $196.67  and  the  largest  $317»2S.  Complainant 
claims  tlia.t  the  drafts  drawn  hy  respondent  wero  accommodation  advances. 

Respondent  alleged  that  complainant  offered  to  guarantee  905^ 
per  lug  fcO.h,  Texas  and  in  case  the  tomatoes  "brought  more  than  90f'  ' 
per  lug  after  the  cost  of  selling,  freight,  etc.,  it  v/ould  remit  the 
overage  to  respondent,  and  that  the  cars  were  shipped  with  assurance 
from  complainant  tliat  they  would  "bring  a  nice  margin  above  the 
guaranteed,  advance,  which  only  covered  the  cost  of  packing. 

The  evidence  discloses  that  the  first  telegram  "betv/een  the  parties 
was  sent  "by  complainant  to  respondent  on  June  3j  193^ j  asking  for  a  car,., 
of  good  stock  and  stating  it  was  "willing  guarantee  30^  "benefit,  market.'" 
On  the  same  day  respondent  replied  that  the  car  was  out  on  the  2nd  and." 
for  coBiplainant  to  "wire  me  $^00  cover  cost  packing."      On  June  ^     .  ..• 
complainant  telegraphed  respondent  in  mrt  as  follows:     "l\rE"\rER  'BAM.  , 
GUAEAITTEED  iII"XTHING  OUR  HISTORY  BUT  GET  STARTED  YOU  IL17ING  HAIvOLTON 
MTIOHAL  WIRE  YOUR  BMK  GUARMTEEING  PA"n,IEHT  DRAFT  WILL  WORX  WITH  YOU  .' 
CAR  ETERY  OTHER  DAY***"    On  the  saiae  day  respondent  replied,  in  part:  ' 
"YOU  UITDERSTAITD  THE  FOUR  HUNDRED  YOU  ARE  ADVAITCING  IS  A  GUARANTEED 
ADVAt^CE  IN  OTHER  WORDS  IF  CAR  FAILS  TO  BRING  THE  FOUR  HUNDRED  YOU  HAl/E 
NO  RECOURSE  ON  ME**"    Complainant  promptly  replied:  "ANSWERING  UNDER- 
STMD  GUARANTEED  ADVANCE  ALREADY  WIRED"    On  each  of  the  invoices  mailed 
at  the  time  the  cars  v/ere  shipped  the  words  "guaranteed  advance"  appear. 

ii^ling- included  in_Deci,sion 

The  drafts  drawn  on  complainant  "by  respondent  ware  guaranteed  and 
not  accommodation  advances.  That  complainant  so  considered  them  was 
indicated  hy  a  statement  in  complainant's  letter  of  June  20  advising 
respondent  "We  will  do  our  "best  and  take  our  medicine  if  necessary." 
If  complainant  load  regarded  the  drafts  as  accom^.odation  advances  complain- 
ant would  not  only  have  suffered  no  loss  "but  would  have  received  the 
10^  commission.    The  complaints  for  reparation  were  therefore  dismissed. 
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S-1135»  Oct.  23,  1935,  Docket' 15^1:  j(Heairixig) 
GiffiG4  mXOY  I1TC._^  SE3RIHG,_ffLA,._  j.JJOm  GOWiP^  .1E?I5;EHBM ,_PA. 
Violation  charged:  Rejection. 

Principal  points_ involved:  G-rade  of  oranges  purchased; 

agency  relationship  of  broker  to  respondent; 

cancellation  of  contract. 
Order:     Case  dismissed. 

Ratline  of_Facts_ 

Complainant  sold  to  respondent,  through  the  Sahmpanier  Brokerage 
Co.,  Scranton,  Pa.,  a  carload  of  Plotida  oranges  at  $1.15  Per  "bag  of 
one-half  box  each,  delivered  at  Bethlehem,  Pa.    The  oranges  tendered 
respondent  by  complainant  graded  U.S.  Uo.  1  Rasset    and  U.S.  Uo.  2, 
as  evidenced  by  Federal  shipping  point  inspection  certificate,  and 
were  rejected  by  respondent  as  not  being  up  to  contract  specifications. 
Complainant  then  resold  the  car  for  respondent's  account  through  the 
Kennedy  Fruit  &  Vegetable  Co.,  Inc.,  of  Rochester,  H.Y.  at  an  alleged 
loss  of  ^550^' 5^,  which  amount  it  sought  to  recover. 

Respondent  denied  that  complainant  sold  the  oranges  here  involved 
to  respondent  as  alleged  by  complainant,  stating  that  objection  was  made 
upon  receipt  of  raemorandtim  of  sale  isstied  by  the  broker  because  it 
specified  that  a  substantial  portion  of  the  shipment  to  be  U.S.  No.  2 
grade  which  respondent  did  not  order  or  want ,  and  the  broker  suggested 
that  "respondent  await  the  arrival  of  the  car,  when  he  would  malce 
an  adjustment  on  the  No.  2  grade  if  the  contents  of  the  car  were  not 
satisfactory; "    and  alleged  that  on  arrival  many  of  the  oranges  were 
crushed  and  some  d.ecay  was  apparent. 

Con^laine.nt '  s  salesman  and  Assistant  Secretary  testified  by 
deposition  that  inspection  at  final  destination  showed  "26  sacks  next 
floor  racks  showed  six  to  twelve  oranges  per  sack  crashed  by  ?/eight 
of  load  above  and  an  average  of  3^  in  tv/o  upper  layers  showed  decay.  " 
Deposition  of  a  member  of  the  firm  of  Kennedy  Fruit  and  Vegetable  Co. 
stated  that  v/hen  WFE  6619I  was  received  by  them  26  bags  v/ere  found  in 
bad  order. 

Deposition  of  the  proprietor  of  the  brokerage  company  stated  that 
he  represented  complainant  and  sold  for  the  account  of  complainant  to 
respondent  a  carload  of  Florida  oranges  consisting  of  No.  1    Bronze  and 
Leader  choice  brands,  half  boxes  in  bags,  at  $1.15  per  bag  delivered 
Bethlehem  shipped  in  car  WE  6619I;    that  when  the  car  arrived  at 
Bethlehem  respondent  phoned  the  broker  he  was  rejecting  it  on  account 
of  bottom  tiers  of  fiuit  crushed  and  stated  the  sizes  v;ere  irregular  and 
that  the  count  was  running  short  and  demanded  30^  per  bag  allo^mnce,  and 
this  information  was  transmitted  by  the  broker  to  the  complainant. 
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At  tlie  hearing  respondent  moved  to  dismiss  the  complaint  hecause 
the  hroker  acted  as  agent  for  complainant  only  and  in  no  way  represented 
respondent  in  this  transaction,  supporting  this  position  hy  reference 
to  the  "broker's  deposition  and  the  "broker's  stand^^rd  memorandtun  of  sale 
signed  only  "by  "Shampanier ,  "broker.  " 

^lifiSS  iiicl]ided_in  Decijipn__ 

1.  Respondent  contract  id  for  the  purchase  of  U.S.  ITo.  1  Florida 
oranges. 

2.  ITnile  it  has  "been  conceded  that  the  'oroker  'aas  the  agent  of 
complainant  only  up  to  the  tims  of  presenting  ths  memorandura  of  sale  to 
respondent,  nevertheless  there  v;as  nothing  to  prevent  respondent  from 
accepting  the  same  "broker  as  his  agent  and  it  has  "been  consistently  held 
that  such  is  the  result  of  the  failure  of  respondsnt  to  complain  within 
tv;enty-four  hours  concerning  the  terms  or  specif leatioro.^  as  stated  in 
the  "broker's  memorandum  of  sale,  which  aft^r  all  is.  net;  the  contract  "but 
merely  evidence  of  it  although  it  must  "be  cons::de-_-ed  as  correctly 
inteipreting  the  a.];reement  u"iless  promptly  o"bjecLod  to. 

3.  Immediately  upon  receipt  of  the  standard  memorandum  of  sale 
respondent  abrogated  the  co:itract  "by  making  telephonic  o"bjection  to  the 
mention  of  two  grades  in  ■'■■hi  memorandiara,  of  sale,  the  ''^roker  having 
guaranteed  that  each  "bag  wo  aid  contain  one-half  "box  of  U.  S.  No.  1 
oranges,    The  record  stool  undisputed  to  the  effect  that  the  oranges 
were  not  U.S.  No.  1  on  arrival  at  destination  and  respondent  produced 
several  vritnesses  to  test  ify  that  the  bags  did  not  hold  half  a  "box. 

'4.     Complainant  f;dled  to  establish  a  case  and  the  complaint  was 
therefore  dismissed. 

S-11^40,  Oct.  23,  1935,  I^ocket  I703:  (S.P.) 

VIHCEST  PiilULA^O,^  D0I1J&  3USIiiESS_AS  V._  |:AiajXARO_&_SO!IS ^.  DEilVER^  COLO^  v._ 
J-P._G-^I,J^#'?4l  IDAHO. 

Yiplation  charged:'  •  S'ailure  to  ship  a  carload 
of  apples  conforming  to  the  contract  of  sale 
specifications . 

Prj-nci^al  point s_invplved:     Condition  of  the 
apples  upon  arrival  at  destination;     proof  of 
loss. 

Order:    Dismissed.  ,  . 
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,  .  £hit  1  i,n§  of _  F.act  s 

On  or  about  Pelaruary,  22, '  1933  complainant  and  respondent  entered 
into  a  written  contract  for  the  purchase  and  sale  of  a  carload  of  Rome 
Beauty  apples  to  he  shipped  from  Idaho  at  the  agreed  price  of  $1.10  per 
hushel  f.o.li.  Denver.    The  apples  arrived  at  Denver  on  the  morning  of 
March  k,  1933  and  a  draft  was  drawn  hy  respondent  on  complainant  for 
the  amoimt  of  the  purchase  price  after  deducting  the  freight,  and  this 
draft  was  promptly  paid  "by  complainant.    A  doon«vay  inspection  was  made 
on  the  same  day,  hut  no  ohjection  to  the  apples  was  made  until  unloading 
was  hegun  on  March  6. 

CoiTiplainant  alleged  he  had  no  opportunity  to  inspect  the  apples 
until  arrival  at  Denver,  that  they  v; ere  received  in  a  damaged  condition 
due  to  "bruising  and  heavy  freezing  injury  and  therefore  were  not  of  the 
market  value  they  would  have  been  had  they  met  the  specifications  of  the 
contract,  v/hich  caused  complainant  to  suffer  a  loss  of  ^iG^.lO,  Res- 
pondent denied  that  the  apples  were  received  in  a  damaged  condition  due 
to  hruising  or  were  frozen  in  transit,  there  having  "been  no  extreme 
temperatures  hetween  Kuna,  Idaho  and  Denver,  Colorado  while  the  car  was 
moving,  "out  stated  that  the  temperature  was  helow  freezing  at  Denver 
after  the  apples  arrived  and  while  the  car  vfas  on  track. 

Federal  inspection  certificate  issued  at  Denver  on  March  6  stated 
under  "Condition":     "Stock  generally  ripe,  few  ripe  and  firm.    Ho  decay. 
Stock  in  baskets  in  bottom  and  second  layers  and  in  baskets  in  third 
layer  next  side  walls  in  first,  second  and  third  stacks  from  gangviay 
show  conditions  characteristic  of  freezing  injury."    The  temperature  there 
on  March  6  was  23°  and  during  the  preceding  twenty-four  ho\irs  had 
registered  20°.    There  is  evidence  that  there  were  some  frozen  apples  at 
12:30  on  March  6  but  there  is  no  evidence  that  the  apples  were 

frozen  on  the  morning  of  March  h,  when  they  arrived  at  Denver.  The 
Federal  inspection  certificate  showed  no  injury  to  apples  due  to 
bruising. 

Rulings  includgd_in  Decision 

1.  The  evidence  does  not  show  that  the  apples  did  not  conform 
to  the  specifications  of  the  contract. 

2.  Complainant  failed  to  show  that  he  sustained  any  loss.  The 
first  sales  of  these  apples  on  March  7  brought  $1.20  per  bu.  or  10^  more 
than  the  original  contract  price,  while  the  sales  from  March  7  to 
March  I7  ranged  from  $1.15  to  $1.25  V^'^  'b'u..    Ho  proof  was  submitted  in 
support  of  complainant's  claim  of  an  allowance  of  $27.15  made  to  his 
customers. 
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S-11^1,  October  23,  1935.    Docket  1696:  (S.P.) 

STACY-VORTTEEK  C01fPpT,_CIplpllIl^^  ,_WYOMinG-^  v._A^  CO!IP^^ 
SM  |^MCISCO,_CALIFOmA. 

Violation  charged:  Failure  to  deliver. 
Principal  poj,nts_involved:  Failure' to  deliver  ■ 

constitutes  "breach,  of  contract;  measure  of 

damages;  insufficient  proof  of  loss. 
Order:  Dismissed. 

Outline  of_  Facts 

On  llay  2^!-,  193^^+  complainant  and  respondent,  through  a  "broker, 
entered  into  a  written  contract  for  the  purchase  and  sale  of  a  carload 
of  TJ.  S.  No,  1  Empire  "brand  Valencia  oranges  at  $2„75  delivered  on  150's 
and  larger  and  $3  delivered  on  176's  and  nmallerj  to  0 a  shipped  from 
Tulare  Co-onty,  Calif,  on  May  26  or  27,  193'-  "fco  conplainant  at  Cheyenne, 
Wyoming,  to  arrive  on  or  ah  out  Llay  29.     On  May  2°  respondent  advised 
the  hroker  that  the  oranges  could  not  he  shipped  as  they  did 
not  grade  U.S.  Ho.  1  on  account  of  drought. 

Corrrplainant  alleged  that,  relying  on  the  contract  of  purchase 
for  replenishment,  it  allowed  its  stock  of  oranges  to  "become  depleted 
and  upon  learning  of  respondent's  refusal  to  deliver  xvas  forced  to 
purchase  375  hoxes  on  May  26  at  an  f.o.'b.  cost  of  $3»693  per  hox  and 
was  forced  to  huy  another  car  at  $3 .37  per  "box,  thereby  making  the 
average  replacement  of  the  oranges  in  excess  of  $1  per  box  and  causing 
complainant  damage  in  the  sum  of  $^62. 

Respondent  denied  that  $U62  represented  the  loss  of  complainant 
alleging  that  notice  of  respondent's  failure  to  ship  was  given  the  broker 
on  May  29  and  therefore  the  purchase  of  375  "boxes  of  oranges  on  May  26 
could  not  be  based  on  the  alleged    breach  of  contract;     that  the 
purchase  by  complainant  on  June  h  was  not  made  v/ithin  a  reasonable 
time  after  the  breach  of  contract  and  that  the  orange^  were  Sunkist 
Valencias,  a  different  size  from  those  contracted  for,  which  on  May  29 
and  31  sold  in  Denver  at  ^0<p  per  case  above  the  price  of  Valencia  U.S. 
No.  1  and  other  brands;     that  the  damages  should  be  based  on  grade  and 
size;     and  that  the  reasonable  market  value  on  May  29  of  similar  kind 
and  grade  to  the  oranges  contracted  for  was  $2.75         150's  and  $3' 
for  176 's  and  smaller,  delivered.    Respondent  contended  that  Ei-apire  brand 
Valencia  oranges  are  grown  only  in  the  vicinity  of  Woodlake,  Calif,  a-nd 
that  those  oranges  were  so  affected  by  drought  that  they  did  not  grade 
U.S.  I'To.  1  and  that  he  therefore  could  not  make  delivery. 
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Complainant  alleged,  that  on  May  29,  immediately  upon  receipt  of 
notification    of  refusal 'of .  respondent  to  deliver,  complainant  attempted 
to  -purchase  a  replacement  car  for  imjnediate  delivery  hut  was  informed 
no  oranges  were  aval lahle"  and  he  could  only  ohtain  a  cai*  shipped  from 
California  that  day..    Due  to  steady  increase  in  price  of  oranges  at  that 
time  complainant  could  ohtain  no  quotation  hut  the  price  was  to  he  fixed 
on  delivery,  and  he  sustained  a  Iocs  of  $1  per  hox,  or  $U62. 

Rulings  included  in  Decision 

1.  Respondent  hreached  the  contract  of  purchase  and  sale  through 
failing  to  make  shipment.    Respond.ent ' s  contention  that  it  was  to  furnish 
oranges^  f rom  specified  farms  or  d.istricts,  which  was  impossihle  hecause 
of  drought,  could  not  he  sustained  as  the  telegrams  of •  Ifey  2^  and  the 
memorandum  of  sale  failed  to  so  state. 

2.  Conrplainant  failed  to  estahlish  with  reasonahle  certainty 
damages  sustained  and  the  amount  thereof.    The  375  hoxes  could  not  he- 
considered,  as  a  measure  of  damages  as  they  were  p'orchased  on  May  26 
hefore  any  hreach  of  contract  on  the  part  of  respondent.     In  attempting 
to  estahlish  d^amages  on  the  carload  purchased  on  June  ^  conplainant 
relied  on  an  exhihit  attsiched  to  the  complaint  which  showed  the  sizes 
of  the  oranges  to  he  materially  different  from  those  specified  in  the 
original  contract.     In  addition,  in  its  sworn  statement  corapiiinant 
referred  to  "steady  increase  in  price  of  oranges  at  the  time  (May  29) " 
and  it  was  agreed  that  "the  price;  to  he  fixed  upon  delivery  (June  4) . " 

^S-llUy,  iTov.  7.  1935)  Docket  172O:    (S.P..):         /  '   .  ] 

TKE  L%ffi_FRUIT_Cpi/ffi\Fr_OF  WASHIlTG501,_YmMA, J/ASHINCTOl  v. jnMEAPOLIS_ 
COLD_STOMGE_CWMY^  M™EAPOLIS,_MIM. 

Violation  cl^rged:  Rejection. 

Principal  £Oj,nt  involved!.  Non-compliance  of  produce 

with  contract  specifications. 
Order:     Case  dismissed. 

Outline  of_Pacts_  .  " 

Complainant  and  respondent,  through  a  hrolcer,  entered  into  a 
contract  for  the  purchase  and  sale  of  a  carload  of  Orchard  Rum  Paced 
and  Pilled  Jonathan  apples,  approximately  35^  of  which  were  to  he 
Extra  Pancy  and  ^0%  Pancy,  at  EO^  per  hox  f  .o.b.  Irahler,  Oregon.  ' 
Upon  arrival  the  apples  were  rejected  hy  respondent  who  alleged  they 
were  shriveled  and  defective  and  therefore  were  not  in  suitable  shipping 
condition,  and  that  they  were  not  of  the  kind,  quality  and  grade  called 
for  in  the  contract.    Complainant  claimed  damages  of  $312.75  resulting 
from  resale  at  Kansas  City,  Mo.  after  rejection  hy  respondent,  which 
amount  represented  the  difference  between  the  amount  for  which  the 
apples  were  sold  to  respondent  and  the  amOTint  realized  hy  complainant 
from  the  resale. 


The  evidence  disclosed  that  at  the  tin^e  of  shipment  the  apples 
were  inspected  hy  a  Federal-State  inspector  who  certified  under  "Quality 
ind  Condition":    ***  "Tucker  lot  approximately  35^  Extra  Fancy,  other 
lots  approximately   30^  Extra  Fancy."    They  were  also  inspected  at 
Minneapolis  hy  a  state  inspector  and  it  was  found  that  10^  of  the  apples 
were  shriveled.    The  deposition  of  the  inspector  of  the  Western  Weighing 
and  Inspection  Bureau  showed  3  to  20^5  of  the  apples  shriveled. 

Rulings  included. in  Decision 

1.  The  weight  of  the  evidence  sustained  respondent's  contention 
that  the  apples  did  not  conform  to  the  specifications  of  the  contract 
of  sale.    The  carload  consisted  of  756  hoxes;    189  "boxes  were  known 

as  "Tucker  lot",  which  contained  approximately  35^  Extra  Fancy,  while 
the  remainder,  consisting  of  567  boxes,  contained  approximately  30^ 
Extra  Pajicy.    The  Federal-State  inspection  certificate  showed  that 
there  were  not  approximately  3o%  Extra  Fancy  when  shipped  and  failed 
to  show  50^  v/ere  Fancy. 

2.  Respondent's  rejection  of  the  apples  was  not  without  reason- 
able cause  for  the  reason  tloat  the  apples  did  not  conform  to  the 
specifications  of  the  contract  of  sale.    The  case  was  therefore  dismissed. 

S-ll^S,  Nov.  7,1935,  Docket  1796:  (S.P.) 

M._KRAIIER  &  OTS^  CHICAGO ,_ILL^  v._POTATO  EXCHMGE^  INC.^  DES_M0ipS,_I017A. 

Violation  charged:    Failure  to  account. 

Principal  point  involved:     Whether  the  sale  was  "as  is" , 

or  for  No,  1  Grade. 
Order:    Case  dismissed.  .  : 

Outlinjg  of_Facts_ 

Through  a  broker,  complainant  purchased  a  half  carload  of  onions 
from  respond.ent  at  $1.20  per  50  lb.  sack,  delivered  on  track  at  Chicago, 
Coniplainant  alleged  that  the  broker  represented  the  entire  shipment  as 
being  Uo,  1  grade  and  that  the  onions  in  the  doon7ay  and  on  top  of  the 
load  wore  No.  1  but  the  last  85  sacks  taken  from  the  bottom  and  the  end 
of  the  car  proved  to  be  about  75^  culls  and  No.  2  onions,  which  were  of 
the  value  of  only  35^  P^r  sack,  causing  complainant  a  loss  of  $72.05. 
Federal  inspection  obtained  by  complainant  showed  that  85  sacks  did  not 
grade  No.  1. 


Eespondent  contended  that  the  "broker  had  no  authority  to  sell 
the  onions  upon  any  representation  as  to  quality,  grade  or  other 
designation  and  that  they  were  in  fact  sold  hy  the  hroker  "as  is." 
It  alleged  that  coniplainant  purchased  the  onions  only  after  inspection 
and  denied  that  they  \7Bre  loaded  in  any  manner  so  as  to  deceive  or 
mislead  any  person  inspecting  the  cart 

Bdingl  included  in_Decision 

1,    The  onions  sold  hy  respondent  to  complainant  were  not 
represented  to  he  of  any  quality  or  grade  and  were  purchased  at  the 
agreed  price  of  $.1.20  per  sack,  including  the  85  sacks  which  complain- 
ant alleged  were  of  inferior  quality.    The  offer  of  $1.20  per  sack 
hy  complainant  was  accepted  hy  the  hroker  after  the  onions  had  "been 
inspected  by  complainant.    The  broker  stated  that  the  onions  were  sold 
to  complainant  "on  their  own  inspection  after  arrival  of  car  on  team 
tracks" 

2..    The  onions  purchased  by  complainant  from  respondent  were 
paid  for  at  the  contract  price  and  there  was  no  breach  of  contract 
on  the  part,  of  respondent;    therefore  the  complaint  was  dismissed. 

S-1153,  Uov.  7,  1935,  Socket  15^+7  &  A:  (Hearing) 

B.C._CUlvE:iIC-S,_MBER,_Ap_IlT  S52IMjF_0|:  ALL  OTl^RJ/IEMBERS„OF  TI^ 
MITGIp^YILLS_STRATfflERRY  GROWEES  ASSOCIATION  .JHTCiSL VI LLE  ,_TEM._v^ 
CITY_PR0DUCE_&_C01vIMISSI01  COMPAFT, JlAl^SFIELD^  OHIO_^  MD  COUNTER 
CLAIM. 

Violation  charged:  Refusal  by  respondent  to  pay 
complainant  the  full  purchase  price  of  a  shipment 
of  strawberries. 

Principal  points_involved:     Car  shipped  one  hour  prior 
to  cornpletion  of  contract  constituted  toda.y's  ship- 
ment;    res'pondent  liable  for  purchase  price  of 
produce  if  it  conformed  to  warranty;  suitable 
shipping  condition  should  assure  delivery  with oat 
abnormal  deterioration  at  destination;  prompt 
accounting  constituted  timely  notice  th^t  produce 
failed  to  confonn  to  warranty;     cost  of  destination 
inspection  not  chargeable  to  shipper;  buyer  Justified 
in  offering  actual  value  of  produce  not  conforming  to 
warranty. 

Or.^.er:     Reparation  awarded  complainant  in  the  sum  of 
^170.01,  with  interest;     respondent's  counter 
claim  dismissed. 


Outline  of_Facts 

In  the  month  of  J/iay,  193^  complainant  sold  to  respondent  a 
carload  of  U.S.  ITo.  1  and  U.S.  No,  2  st rawlDerries  at  $1,75  and  $1.50 
per  crate,  a  total  of  $729,  f.o.lD.  Mitchelville,  Tenn.    The  berries 
v/ere  shipped  and  were  accepted  hy  respondent  at  liansf  ield,  Ohio,  on 
May  22  and  prompt  sale  was  made  for  a  total  gross  amount  of  $386* 55* 
Respondent  paid  $2l6.5^  freight  and  the  cost  of  Government  inspection 
in  the  stun  of  $12. 60  and  forwarded  to  complainant  on  account  sales, 
together  with  a  check  for  $157'^li  which  complainant  later  returned. 
Complainant  contended  respondent  had  failed,  neglected  and  refused 
truly  and  correctly  to  account  and  pay  the  purchase  price. 

Respondent's  counterclaim  alleged  that  the  strawberries  were 
not  of  the  quality  and  kind  ordered;     that  in  order  to  take  care  of 
respondent's  orders  it  was  necessary  to  purchase  128  crates  of  "berries 
at  Cleveland  at  a  cost  of  $2.25  per  crate  and  they  paid  an  additional 
hO(^  per  crate  cartage;    that  in  order  to  avoid  a  total  loss  the  car  was 
sold  for  the  account  of  whom  it  may  concern  at  a  gross  of  $386.55- 
The  proof  showed  that  respondent  on  May  23  'bo-ught  118  crates  of 
berries  and  on  the  same  day  also  bought  "JO  crates.    There  was  no 
proof  that  these  purchases  v;ere  necessary  to  maize  delivery  on 
prior  contracts  or  othenvise.    Moreover,  as  late  as  June  1  respond- 
ent made  no  reference  to  these  damage  items  and  forwarded  to  complain- 
ant a  chodc  for  $157. Ul. 

Complainant  contended  that  the  purchase  was  made  f.o.b.  shipping 
point  and  that  respondent  therefore  assumed  all  risks  of  transportation; 
but  respondent  claimed  that  the  load  was  first  consigned  to  Ferris  ; 
Bros.,  Toledo,  Ohio  and  was  diverted  to  respondent  at  Louisville,  Ky. , 
and  there  appropriated  to  the  contract,  at  which  time  the  berries  should 
have  graded  U.S.  No.  1.    Complainant  also  contended  that  respondent  did 
not  notify  complainant  v/ithin  a  reasonable  time  after  respondent  had 
unloaded  and  accepted  the  load  as  to  the  claimed  breach  of  warranty 
as  required  by  the  Uniform  Sales  Act,  which  provides: 

"**if ,  after  acceptance  of  the  goods,  the  buyer  fail  to  give 
notice  to  the  seller  of  the  breach  of  any  promise  or  warranty 
within  a  reasonable  time  after  the  buyer  knows,  or  ought  to 
know  of  such  breach,  the  seller  shall  not  be  liable  therefor. " 

Federal  inspection  of  the  berries  at  Mitchelville,  Tenn.  May  19 
showed  39^  crates  of  U.S.  No.  1  and  26  crates  of  U.S.  No.  2.  Federal 
inspection  at  Ifejisfield,  Ohio  on  iAay  22,  restricted  to  samples  taken 
from  the  upper  two  layers,  read  as  follows: 
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"From  l^fo  in  some  crates  to  80^  in  others  (next  'b-ankerwalls)  mostly 
15^  to  20^  of  berries  are  soft,  a  few  leaking  in  most  crates,  in 
a  few  crates  most  berries  leaking.    Decay  varies  from  less  than 
ifo  in  some  crates  to  10^  in  others,  mostly  less  tlian  1^  to  5^. 
Decay  is  mostly  Leather  Rot,  some  Rhizopus  Rot  accompanied  by 
heavy  growth  of  mold. " 

IThe  inspector  found  that  the  berries  then  failed  to  grade  U.S.  No.  1 
on  account  of  the  extent  of  soft  berries  and  decay. 

Rulings  included_in  Decision 

1.  The  car  complied  with  contract  specifications  as  to  time  of 
shipment.    The  broker's  mem.orandum  of  sale  provided  for  shipment  by 
"freight  today. "    The  railroad  agent  testified  that  the  car  moved  from 
shipping  point  May  19  at  5*25  P.M.  consigned  to  Ferris  Bros.,  Toledo, 
Ohio;     that  the  original  bill  of  lading  was  exchanged  at  6:30  P.M. 
and  a  second  bill  of  lading  issued  naming  respondent  as  consignee. 
While  the  shipment  appears  to  have  been  made  approximately  one  hour 
prior  to  the  completion  of  sale,  nevertheless  it  was  properly  described 
as  a  shipment  today  as  "today*  s  shipment"  is  defined  in  the  regulations. 
Respondent  therefore  assumed  the  risk  of  deterioration  in  transit  if  the 
berries  were  in  fact  in  shipping  condition  at  the  time ^ of  sale. 

2.  Respondent  having  accepted  the  shipment,  must  pay  the  agreed 
purchase  price  unless  complainant  failed  to  deliver  berries  of  the  kind 
and  quality  warranted. 

3.  The  berries  were  not  in  suitable  shipping  condition  at  the 
time  and  place  of  purchase  to  assure  delivery  vdthout  abnormal  deterio- 
ration at  destination  and  therefore  failed  to  conform  to  complainant's 
warranty.    A  comparison  of  the  shipping  point  and  destination  Federal 
inspection  certificates  shows  that  from  ^•:30  P.M.  May  19,  to  8:15  •^•M- 
May  22,  approximately  two  and  one-half  days,  d-ecay  increased  from  less 
than  ifo  to  as  high  as  lO^fa  in  some  crates  "mostly  less  than  ifo  to  5^." 
The  percentage  of  soft  berries  increased  "m.ostly  l^fo  to  20^"  with  some 
crates  as  higjh  as  80^  soft.    The  shipment  moved  under  ice.    The  tempera- 
tures shown  at  both  shipping  point  and  destination  were  favorable. 

^.    Timely  notice  was  given  as  to  respondent's  claim  that  the 
berries  failed  to  conform  to  the  warranty.    This  is  indicated  by  respond^ 
ent's  letter  of  June  1  to  the  broker  accompanied  by  an  account  sales  and 
a  check  for  $157«^1  which  the  broker  forwarded  to  the  complainant, 
together  with  the  testimony  of  a  representative  of  the  respondent 
company  to  the  effect  that  he  talked  with  a  representative  of  the 
coirrplainant  company  in  Cleveland  shortly  after  the  check  was  received. 
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5.  The  cost  of  Federal  inspection  at  lAansf ield,  Ohio  is  not  a 
proper  deductible  item.     Coirrplainant  secured  a  Federal  inspection  at 
shipping  point  to  support  the  f.o.h.  shipping  point  warranty.  While 
the  destination  certificate  v/as  material  on  the  qaestion  of  suitable 
shipping  condition,  there  was  no  obligation  on  coirrplainant •  s  part 

to  either  furnish  it  or  pay  the  cost  thereof. 

6.  Complainant's  failure  to  furnish  "berries  of  the  lri.nd,  quality 
and  condition  warranted  justified  respondent's  offer  to  pay  the  actual 
value  thereof.  The  record  warranted,  the  diminution  of  the  purchase  price 
of  $729  to  $157.^+1,  for  which  amount  a  reparation  order  should  he 
entered,  out  on  account  of  respondent's  tender  of  such  amount  no 
interest  should  he  charged.     Reparation  (including  inspection  fee  of 
$12.60)  v/as  av/arded  complainant  in  the  sum  of  $170.01,  v/ith  interest 
from  the  date  of  service  of  the  order. 

7.  Respondent's  counterclaim  was  dismissed. 
S-115^4,  ilov.  l}4,  1935,  Docket  ISO^:  (Hearing) 

PIOWATY  BEOS^  1^0.^  CHICAGO, _ILL_^  y.JL^^  J •_J^WAGi,_CKlCAGO_,  ILL._ 

Violation  charged:     Failure  to  account  as 
guarantor. 

Prin^i^al  poj^nt  Involvedj.    Agent  not  liable  for  purchase 
price  of  produce  inspected  and  accepted  for  another 
with  endorsement  "accepted  by  W.H.J.  ICavanagh"  on 
draft . 

Order:     Complaint  was  dismissed. 

Outline  of_Facts_ 

As  agent  for  the  Motor  City  Produce  Co., of  Detroit,  Mich.,  respond- 
ent purchased  a  carload  of  lettuce  on  track  at  Chicago,  111.  from  complain- 
ant.   The  car  was  forwarded  to  the  Motor  City  Produce  Co.  and  respondent, 
as  its  agent,  endorsed  the  draft  representing  the  purcliase  price  drawn  by 
complainant  on  the  said  Motor  City  Produce  Co.  as  follov/s:  "Accepted 
by  W.H.J.  Kavanagh."    Complainant  contended  that  the  Motor  City  Produce 
Co.  accepted  the  lettuce  but  failed  to  pay  for  it  and  that  thereafter 
complainant  notified  respondent  that  the  car  purchased  by  him  had  not 
been  paid  for  and  demanded  payment  but  respondent  also  failed  to  make 
payment.    The  sum  of  $7^5 •15  ^sis  claimed  to  be  due. 
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Respondent's  answer  averred  tliat  in  the  transaction  he  acted  as 
purchasing  agent  for  the  Motor  City  Produce  Co.  and  was  not  liable  as 
guarantor,  or  otherwise.    He  admitted  thhit  he  inspected  and  accepted  the 
lettuce  for  the  Motor  City  Produce  Co.  and  endorsed  the  draft  drawn 
on  the  purchaser  to  that  effect,  hut  denied  tliat  he  guaranteed  the  payment 
of  the  draft.     Respondent  testified  that  the  placing  of  his  name  on  the 
draft  "signified  to  the  Motor  City  Proa.uce  Co.  when  that  draft  is 
presented  to  them  that  Bill  Kavanagh  had  inspected  and  accepted  that  car 
at  Chicago  for  thoir  account. 

^iing'  incladed_in  Deci^ion_ 

The  record  failed  to  support  the  allegations  of  the  complainant 
and  to  establish  a  violation  of  the  Act.    Purchases  of  perishable 
commodities  are  commonly  made  by  a  buying  broker  upon  his  inspection 
of  the  commodity  as  agent  for  the  purchaser.    The  record  as  a  whole, 
and  particularly  the  wording  of  the  endorsements  appearing  on  the 
draft  and  the  accoiirpanying  invoice,  failed  to  indicate  that  the  parties 
intended  respondent  was  guaranteeing  the  paynent  of  the  draft,  but  was 
considered  fully  consistent  v;ith  respondent's  claim  that  he  simply 
inspected  and  accepted  the  lettuce  as  agent  for  the  buyer.    Neither  the 
word  "guarantee"  nor  other  similar  word  or  words  appeared  in  the 
endorsement  of  the  draft  and  the  invoice  bore  the  statement  "inspected 
and  accepted  for  your  account  by  W.H.J.  Kavanagh." 

S-II5S,  lov.  16,  1935,  Docket  I853  &  IS53-A:  (S.P.) 

THE  HLBI^  C0_^,  CHICAGO^  iLL._v^  THE_CASTELLm  C0_^,_CI1TCIMATI_^0HI0  and 
COpTERCaiffLAI|T . 

Violation  charg'ed:  Rejection. 

Principal  points  involved:  U.S.  No.  1  potatoes  not 
necessarily  "beautiful  quality";     carrier  and 
time  specifications  in  contract  must  be  coinplied 
with. 

Order:     Complaint  was  dismissed;     count ercomplaint 
was  dismissed. 

Outline  of_Pacts_ 

The  complainant  alleged  that,  through  a  broker,  by  contract  in  writing 
complainant  sold  to  respondent  one  carload  of  U.S.  No.  1  potatoes  at  the 
agreed  price  of  $1.25  per  cwt . ,  delivered  or  $500;     that  when  the  potatoes 
were  tendered  to  respondent  at  Cincinnati  they  were  rejected  and  were 
then  sold  to  another  purchaser  at  a  net  of  $U00.    Complainant  therefore 
claimed  damages  in  the  sum  of  $100. 
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Respondent  filed  an  answer  and  ccranterconiplaint  alleging  that 
it  purchased    from  conrplainant '  s  agent  one  carload  of  Maine  Red 
Spaulding  potatoes,  U.S.  No.  1  grade,  pale  red  ""beautiful  quality," 
at  $1.25  per  cwt.  delivered,  to  "be  shipped  rbh.  27  or  2S,  1935  f^oin 
Carihou,  I/Iaine,  routed  B.  &  0.;     that  on  Feb.  2S  complainant  reconsigned 
from  Chicago  to  respondent  car  of  potatoes  which  had  been  originally- 
shipped  from  Caribou  on  Feb.  12,  routed  Cleveland,  Cincinnati,  Chicago 
and  St.  Louis  R. R.  and  that  the  potatoes  were  dirty,  sprouty,  poor 
grade,  shov^ing  evidence  of  dry  rot,  and  were ■  rejected  by  respondent' 
because  they  did  not  conform  to  the  specifications  of  the  contract. 
Damages  of  $100  were  sought  on  the  ground  that  rospondend  would  have 
made  a  iprofit  of  that  much  had  the  potatoes  conformed  to  the  contract. 

Upon  arrival  at  Cincinnati  the  pot at Ods  were  inspected  by  a 
Federal  inspector  on  March  k.    The  inspection  certificate  showed  that 
the  potatoes  were  "generally  slightly  dirty; **apprdximately  20^  of 
stock  shows  few  sprouts.     Sprouts  generally  of  - less  than  3 A  inch  in  ■ 
length.    Stock  grades  U.S.  No.  1." 

Rulings  in.cludsd_in  Decision 

1.  The  shipment  failed  to  conform  to  the  specifications  of  the 
contract  of  sale.     On  Feb.  2f  the  broker  issued  a  confirmation  of  sale 
which  showed  that  the  potatoes  were  to  be  "pale  red  beautiful  quality." 
The  evidence  showed  agreement  betv/een  complainant  and  the  broker  as 

to  the  "beautiful  quality"  specification  and  also  showed  that  the 
potatoes  should  be  shipped  for  B.d  0.  delivery.    The  depositions  of: 
four  witnesses  submitted  on  behalf  of  respondent  showed  that  the 
potatoes  were  not  beautiful  quality.     It  appeared  that  the  potatoes 
at  the  time  negotiations  were  first  entered  into  between  the  parties 
had  alrea^dy  been  shi-pped  for  a  period  of  fourteen  days  and  that  they 
were  delivered  by  a  carrier  other  than'  the  B.  &  0.    On  Feb.  2S  complain- 
ant wrote  the  broker  in  part  "could  not  make  delivery  to  Castellini 
on  a  full  car  Spauldings  without  serious  delay.     Consequently  we  are 
diverting  him  MDT  2215S ,  out  Chicago  today  via  Wabash-3  &  0." 

2.  Respondent's  rejection  of  the  potatoes  was  not  without  reason- 
able cause  and  the  complaint  v;as  therefore  dismissed. 

3.  The  count erconiplaint  was  dismissed  because  damages  had  not 
been  proven. 
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S-1159,  Hov.  16,  1935,  Docket  I755:  (S.Pw) 

EASTSIf  PRODUCE  DISTRIBUTORS^  IOKFOLi,_VA._Vi  JAXE_CHEVLE1L. 

CHICAGO, _ILL^ 

Violation  charged:    Failure' to  account. 
Principal  point  involved;    Whether  five  cars  of 

potatoes  were  sold  to  respondent  or  consigned 

to  him. 

OrJter:     Conrolaint  was  dismissed. 

Outline  of_Pacts_ 

Complainant  and  respondent  entered  into  a  contract  for  the  shij)- 
ment  of  7  cars  of  potatoes  from  Northwest,  Va.to  respondent,  or  his 
order,  at  Chicago,  111.  and  2  of  the  cars  ;7ere,  by  respondent's  request, 
diverted  to  Youngsto\ra,  Ohio  and  5  were  shipped  to  Chicago,  111. 
Complainant  contended  that  7  cars  of  U.S.  No.  1  potatoes  were  sold, 
not  consigned,  to  respondent  at  $1.10  per  hbl.  f.o.h.  Northwest,  Va. , 
and  under  instructions  from  respondent  the  cars  were  hilled  to  M.W. 
Prissell  &  Co.,  Chicago,  111.;     that  2  of  the  cars  were  diverted  to 
Youngstov/n,  Ohio  and  paid  for  hy  respondent,  and  that  upon  arrival  of 
the  other  5  cars  at  Cliicago,  respondent  accepted  them  and  has  since 
refused  to  pay  complainant  the  full  proceeds  thereof.  Complainant 
claimed  the  sura  of  .)321.26  to  he  due.  .     .      ■       '  ' 

Respondent  alleged  that  owing  to  an  agreement  v/ith  the  growers 
complainant  could  not'  consign  the  cars  outright  and  respondent  permitted 
the  7  cars  to  he  hilled  at  $1.10  per  hhl.  f .o.h.  but  was  to  disregard 
the  invoices  and  account  to  the  complainant  for  the^  potatoes,  which 
were  to  be  sold  by  11. W.  Prissell  &  Co.  ;     that  respondent  accepted 
the  7  cars  v/ith  the  distinct  understanding  and  agreement  that  they 
were  to  be  sold  on  consignment;     that  2  of  the  cars  were  -sold  at 
Youngstown,  Ohio  and  settlement  made  for  them;     that  when  the  other 
5  cars  arrived  at  Chicago  they  v/ere  sold  by  M.W.  Prissell  &  Co.;  that 
complainant's  agent  advised  respondent  he  v/as  placing  on  the  invoices 
of  the  7  cars  "U.S.  one  on  arrivaJ"  to  protect  the  complainant  against 
any  of  the  gro\Ters  shipping  poor  grade  of  potatoes;     that  accounts  sales 
made  in  the  name  of  respondent  covering  the  5  cars  v/ere  submitted  by 
M.  W.  Prissell  &  Co.  and  checks  were  payable  to  the  complainant,  who 
accepted  them  without  any  complaint  whatsoever;  that  shortly  thereafter 
respondent  received  from  complainant  a  check  for  $75  covering  brokerage 
on  3  other  cars  of  potatoes  and  that  respondent  had  accounted  in  full 
to  coroplainant . 
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Conrplainajit  submitted,  a  sv/om  statement  of  facts  alleging  that 
the  check  in  payment  of  the  5  cars  referred-  to  was  made  payahle  to  the 
complainant  by  M.W.  Jrissell  &  Co.  "and  not  "by  Jal^e  Chevlen  as  alleged" 
and  that  the  invoices  established  that  the  iDOtatoes  were  sold  to  the 
respondent;    and  denied  that  the  check  for  $75  ^^^.s  given  to  respondent 
after  settlement  on  the  5  cars  of  potatoes.    Respondent's  sworn  state- 
ment of  facts  alleged  that  the  invoices  on  the  first  2  cars,  which 
complainant  admitted  were  consigned,  v/ere  made  out  in  the  same  manner 
and  with  exactly  the  same  notations  as  the  invoices  on  the  5  cars  in 
controversy  and  submitted  the  sworn  statement  of  a  witness  to  the 
effect  that  the  $75  referred  to  \7as  paid  by  complainant  after  account- 
ing had  been  made  on  the  5  cars. 

^2i.Q£s  i'Acluded._in  Decision 

1.  The  evidence  in  the  case  v/as  so  coixflicting  that,  in  the 
absence  of  any  written  contract,  it  could  not  be  determined  whether  the 

5  cars  of  potatoes  v;ere  sold  to  respondent  by  complainant  or  were  consigned 
to  respondent.    ITearly  every  material  statement  by  one  party  was  denied 
by  the  other. 

2.  Complainant  failed  to  establish  the  claim  for  reparation  by 
a  fair  preponderance  of  evidence.    The  check  for  $75  ''•^^^  given  to 
respondent  two  weeks  after  the  potatoes  were  shipped  to  respondent  or 
his  order.     It  was  not  clear  that  at  that  time  respondent  had  not  paid 
complainant  for  the  potatoes  and  it  was  not  -understood  why  the  complainant 
should  liave  paid  the  respondent  $75         according  to  the  complainant, 

the  respondent  should  have  accounted  for  at  least  $321.26.    Of  coarse 
the  respondent  would,  have  ov/ed  complainant  more  than  tv7ice  the  last- 
named  s-om  if  complainant  had  not  credited  respondent  with  the  net 
proceeds  received  from  the  potatoes  handled  on  consignment. 

S-1162,  ITov.  23,  1935,  Docket  167U:  (Hearing) 

CiLI|:OENIA_PRODUCE_DISTRIBUTpRS._IKCO  0AL11._v^ 
S._LAND01  FRUIT         PRODUCE  COlff.AM,_M_I^'ra_^  COM^ 

Violation  charged:  Rejection. 

Principal  points_ involved:     Obligation  of  complainant 
to  prove  goods  met  specifications;     grade  of  lettuce  ■ 
at  shipping  point;     quality  and  condition  of  the  lettuce 
on  resale  probably  some  indication  that  respondent 
acted  in  good  faith  in  rejecting. 

Order:  Dismissal. 
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Outline  of_Facts_ 

Complainant  and  respondent  entered  into  a  contract  for  tlie 
sale  and  purchase  of  a  carload  of  Arrowhead  "brand  lettuce  to  grade 
S5^  U.S.  Uo.  1  or  "better  at  shipping  point,  at  the  f.o."b.  price  of 
$1.75  pe^r  crate,  top  ice  extra,  for  shipment  from  California  to 
Connecticut.    Upon  arrival  of  the  car,  consisting  of  30^  crates,  at 
destination  approximately  ten  days  after  shipment,  respondent  rejected 
it  and  secured  Federal  inspection,  the  certificate  showing  that 
inspection  was  restricted  to  that  portion  of  the  load  which  was 
accessi"ble  from  the  doorways  and  on  the  "basis  of  this  portion  the 
carload  v/as  found  to  fail  to  grade  U.S.  ¥0.  1,  "but  the  inspector 
stated  that  approximately  SOfo  of  the  portion  examined  was  of  U.S.    ,  \  ,' 
No.  1  quality.    Following  rejection  the  lettuce  v/as  resold  in 
Hew  York  at  a  net  loss  to  complainant  of  $1^2-39  >  which  sum  added 
to  the  original  contract  price  of  $5^-6.20  resulted  in  a  loss  to 
complainant  of  $689.19,  v/hich  last  named  snm  complainant  contended  was 
due  and  owing  from  respondent. 

The  complaint  stated  that  two  of  complainant's  representatives 
found  the  lettuce  to  grade         U.S.  Uo.  1  at  time  of  loading  and  that  the 
Federal  inspection  at  ITew  Haven  certifying  that  the  lettuce  graded  SOfo 
U.S.  ITo,  1  su"bstantiated  the  inspection  made  "by  complainant's  representa- 
tives at  shipping  point,  since  some  decay  would  materialize  in  transit 
during  that  season  of  the  year,  and  that  aside  from  the  decay  v/hich  had 
developed  in  transit  the  lettuce  v/as  shown  to  grade  "better  than  S5/^ 
U.S.  No.  1  at  destination  since  the  only  other  defects  found  were 
3^  soft  and,  10^  tip  "burn;  that  in  compliance  with  respondent's  in- 
structions shipment  was  made  under  top  ice  and  initial  ice  and  hecause 
of  abnormally  hot  v/eather  prevailing  respondent  should  have  anticipated 
some  decay.    Depositions  of  complainant's  president  and  district  manager 
were  placed  in  the  record  to  show  the  quality  and  condition  of  the  lettuce 
at  time  and  place  of  shipment.    Respondent  contended  that  inspection  at 
shipping  point  "by    two  of  complainant's  employees  did  not  constitute  an 
unlDiased  inspection  and  should  "be  given  no  consideration. 

Rulings  included_in  Decision 

1.    Complainant  failed  to  furnish  sufficient  proof  that  the  ' 
shipment  met  contract  requirements  at  shipping  point  and  the  case  was 
therefore  ordered  dismissed.    No  shipping  point  inspection  was  secured 
and  complainant's  statement  that  the  lettuce  graded  B8fo  U.S.  No.  1  V7as 
hased  upon  the  report  of  the  Shed  Foreman,  which  report  showed  that  "but 
four  crates  out  of  a  total  of  ])0h  v;ere  repacked  des-oite  the  fact  that 
definite  instructions  "to  properly  inspect  each  car  it  is  absolutely 
necessary  to  repack  at  least  ten  crates  from  each  car"    appeared  on  the 
report  of  inspection  made  "by  complainant's  repi-esentatives.     In  such  ; 
a  case  as  this  Federal  inspection  made  at  destination  could  "be  considered 
only  to  the  extent  that  it. might  reflect  the  quality  and  condition  of  the 
lettuce  at.  shipping  point.  ,  Such  inspection  in  this  case  was  restricted 
to  the  stock  "between  and;One  stack  next  each  side  of  the  door  ways,  which 
was  not  a  considerable  portion  of  the  shipment. 
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2.    The  quality  and  condition  of  the  shipment  on  resale  should 
"be  given  very  little,  if  any,  consideration  but  prohahly  could  "be  talcen 
as  sorae  indication  of  v/hether  or  not  respondent  acted  in  good  faith  in 
rejecting  the  shipment.    The  fact  that  the  lettuce  was  sold  in  New  York  at 
$1.50  per  crate  at  a  time  v/hen  California  Iceherg  lettuce  was  selling 
there  at  from  50^^  to  $3  per  crate  was  some  indication  that  the  lettuce 
here  involved  was  of  poor  quality. 

S-I16S,  i^ov.  27,  1935,  Docket  IS19:  '  (S.P.) 

E.D.JC^E^  niCOHPORATED^  I IlJTER_GAIffiEN .FLORIDA  v._JOM  E._SCHIMZIUS, 
JOp_F_^  SCKI1ITZIUS_MD_E^M_^  SCHipZIUS^DOING_BySIMESS  AS_JOm  E._ 
SCHipZIUS^  1WAL0,_N^Y^ 

Violation  charged:  Rejection. 

Principal  20l^is„involved:     Suitable  shipping  condition; 
"creasing"  due  to  inherent  weakness  in  skin;  rejection 
justified  when  not  in  siiitahle  shipping  condition. 

Order:  Dismissal. 

Outline  of_Facis 

Complainant  and  respondent,  through  a  broker,  entered  into  a 
contract  for  the  purchase  and  sale  of  a  carload  of  "Pheasant  Brand,  free 
from  frost,  color  added,  hrogdexed,  U.S.  #1  Pineapple  Oranges,  $2.50 
per  box  fob  shipping  point,  25^^  discount  on  Bronze."  Complainant 
charged  respondent  with  rejection  vdthout  reasonable  cause  and 
alleged  the  oranges  were  resold  at  auction  in  Boston,  Mass.  for  the 
net  sum  of  $531-68,  and  therefore  sought  an  award  of  $^73.32,  the 
difference  between  the  original  sale  price  and  the  amount  realized 
upon  resale. 

Respondent's  answer  denied  that  the  oranges  conformed  to  the 
specifications  of  the  contract  of  sale;     admitted  purchasing  the  oranges 
f.o.b.  shipping  point  but  alleged  that  there  v/as  a  definite  understanding 
with  the  broker  that  the  shipment  was  subject  to  "destination  inspection 
acceptance;"    that  respondent's  refusal  of  the  oranges  was  fully 
justified  and  was  definitely  made  on  Feb.  8,  1935  ^'^'t  complainant 
negligently  allowed  the  oranges  to  remain  on  track  until    Feb.  13 »  1935» 
and  alleged  that  creasing  is  an  inherent  condition  and  not  of  transit 
origin. 

Complainant's  sworn  statement  of  facts  contended  that  since  the 
Oranges  were  sold  to  respondent  fob  Winter  G-arden  they  became  the 
property  of  respondent  when  loaded  there  and  the  inspection  at  that 
point  would  necessarily  be  controlling;     that  there  was  nothing  in 
the  correspondence  showing  that  the  oranges  were  subject  to  inspection 
at  Buffalo;     that  the  refusal  of  the  oranges  by  respondent  was  not 
justified;     that  complainant  was  not  guilty  of  any  negligence  in  dis- 
posing of  them,  after  respondent's  refusal  to  accept  them;     and  that  in 
some  cases  creasing  does  increase  after  packing  or  in  transportation. 
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The  Federal-State  insT)ecti.pn  certificate  issued  at  shipping 
point  stated:   "G-rade  defects  range  from  5  to         averaging  9^ 
consisting  mostly  of  creasing."      The  Federal  inspection  certificate 
issued  at  destination  showed:     "Creasing  was  found  in  all  sample  "boxes 
ranging  from  11  to  22fo,  averaging  iGfo.    And  in  addition  averaging  9^ 
■oranges  are  noticeably  soft,  puffy,  most  of  which  show  deep  sunken 
areas  where  pressed  in  packing;     remainder  oranges  are  firm*" 

Ralinfis  included_in  Decijion_  . 

1.  The  oranges  were  not  in  suitable  shipping  condition.  This 

is  indicated  "by  the  extent  to  which  creasing  was  present  at  destination, 
talcen  into  consideration  with  the  Sfo  of  soft  and  puffy  oranges  showing 
deep  sunl^ren  areas  where  pressed  in  packing.    Creasing  appears  to  result 
from  a  wealmess  in  the  skin  which  as  it  develops  manifests  itself  in 
the  blemishes  which  have  come  to  be  known  as  "creasing."    Even  if  this 
weakness  .of  the  skin  was  apparent  to  some  extent  at  shipping  point, 
as  was  trae  in  this  case,  it  m.ay  increase  greatly  en  route  to 
destination.     It  is,  however,  a  vveakness  present  at  time  of  paokiing} 
and  its  development  is  not  due  to  transit  conditions  but  to  aii 
inherent  wealcness  in  the, fruit.  , 

2.  Respondent's  rejection  of  the  shipment  was  justified  and  the 
case  was  therefore  ordered  dismissed. 

S-1170,  ITov.  29,  1935,  Docket  161U:     (S.P.)  '  ' 

LamTTIA_BHOTHERS,_AERlGp  C^  ILL._v^  Pi  ^  M^^mS' &  _ 

Ca|PpT,_DSLMAE,_DELMA]Effi,_and/or  #ffiRICAN_FEUIT_G-ROWERS^  I1TC._,.  PITTSBUR&H^ 
P 

Violation  charged:     Failure  to  account. 
,     .  Principal  point s__invplved:     American  Fruit  G-rov/ers 

acted  as  ormer  and  failed  to  disclose  agency  relation- 
ship with  Ivy  A.  Andrews  &  Co.;     complainant  elected 
to  proceed  against  American  Fruit  Growers  rather  than 
the  principal;    failure  of  agent  of  undisclosed 
principal  to  account  violation  of  Act. 

Ord.er:    Reparation  in  sum  $273. S5,  with  interest, 

awarded  against  American  Fruit  Growers,  Inc. ; dismissal 
as  to  Ivy  A.  Andrevvs  &  Company. 


Outline  of_Facts 


Conrplainant  purchased  from  respondent  2  carloads  of  cucumbers 
which,  y/ere  shipped  from  Delmar,  Delaware  to  complainant  at  Chicago, 
111.    Upon  arrival  at  destination  complainant  found  that  they  did  not 
comply  V7ith  the  warranty  made  by  respondent  American  Fruit  G-rowers, 
Inc.  in  that  they  were  not  in  suitable  shipping  condition  at  the  time 
of  loading.    Thereafter  respondent  American  Fruit  Growers,  Inc., 
delivered  the  cucumbers  to  complainant  to  make  resale  of  them  for 
respondent's  account.    Complainant  paid  the  transportation  charges  and 
other  fixed  items  of  expense  and  sold  the  cucumbers  at  the  then 
market  price  at  Chicago,  but  the  amount  received  was  less  than  the 
expenditures  and  complainant  incurred  a  d.eficit  of  $273' S5»  which 
amount  complainant  was  unable  to  collect. 

Answering  the  complaint,  the  American  Fruit  G-rowers,  Inc. 
contended  that  the  cucumbers  v/ere  sold  to  coniplainant  by  it  as  agent  for 
Ivy  A.  Andrews  (L  Co.  ,  and  not  as  Owner.    The  American  stated  that  it 
informed  Andrev/s  the  two  cars  had  been  sold  to  Lalvlantia  and  advised 
shipment  to  the  American  so  it  could  control  the  disposition 
thereof.    The  Americsji  admitted  that  complainant  suffered  the 
deficit    stated,  but  alleged  that  LaMantia's  rejection  was  communicated 
to  Andrev.'s  who  took  the  stand  that  LaMantia  must  accept;  that, 
realizing  cucumbers  were  highly  perishable  by  nature  and  something  mnist 
be  done  concerning  them,  the  American  then,  as  agent  for  Andrews, 
instructed  LaMantia  to  sell  them  for  the  best  price  obtainable,  and 
believed  Lai.:antia  at  all  times  laiew  the  American  was  acting  as  agent  for 
Ivy  A.  Andrews,  or  if  not  the  exact  name  of  the  principal,  that  at  least 
Lal;Iantia  loaew  the  American  was  agent  for  some  principal. 

The  separate  answer  of  respondent  Ivy  A.  Andrews  £  Co.  was  that 
the  cucumbers  were  sold  direct  to  respondent  American  Fruit  Growers,  Inc. 
and  that  Andrews  at  no  time  had  any  dealings  with  complainant. 

Rulings  included  i.n_Decision 

1.     If  the  respondent  American  Fruit  Growers  Inc.  was  not  in  fact 
the  seller  of  the  cucumbers,  nevertheless  it  acted  as  the  ov/ner  and 
failed  to  disclose  to  complainant  that  the  sale  v/as  made  as  agent  only. 
There  ivas  nothing  in  the  record  to  substantiate  the  claim  that  LaJAantia 
knew  that- the  American  Fruit  Growers,  Inc.  was  acting  as  the  agent  of 
Ivy  A.  Andrev/s  &  Conrpany.     In  fact,  the  confiimation  of  sale  issued  by 
the  American  named  itself  as  seller  and  stated  that  the  sale  v/as  made 
for  the  account  of  the  American  Fruit  Growers  Inc. 
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2.    Complainant  elected  to  proceed  against  the  respondent  American 
Fruit  Growers,  InC.    Where  an  agent  maizes  a  contract  in  his  ovm  name 
without  disclosing  the  fact  that  he  is  acting  for  a  principal,  the  party 
with  v7hom  he  contracts  may  enforce  the  contract  a^-ainst  either  the 
agent  or  the  agent ' s  principal.  (See  R.W.  Burch,  Inc.  v.  W.R.  Hyatt  &  Co., 
S-IJS,  Docket  119;     l'Ij.  Vogel  v.  H.  Roths tein  &  Son,  S-IU7,  Docket 
19^;    Kenry  J,  Perkins  Co.  v.  Cooney  &  Korshal,  S--235,  Docket  662, 
togethet  with  authorities  cited  therein.) 

3'    American  Trait  Grov/ers'  failure  to  reimburse  coniplainant 
constituted  a  failure  truly  and  correctly  to  account  in  violation  of 
Section  2  of  the  Act  and  reparation  was  therefore  av/arded  against 
American  Fruit  Growers,  Inc.  in  the  sum  of  $273. "5 »  with  interest, 
and  the  complaint  against  Ivy  A.  Andrews  and  Company  was  dismissed. 

S-1171,  Dec.  6,  1935,  Docket  I9IS;  (S.P.) 

BOROVETZ-ItMSSLBAUM  CO^,_INC^,_PITTSBURGH,_PA._v^  FAHvIERS  SXCHMGE^ 
APEX3_1L  C^ 

Violation  charged:  •  Failure  to  deliver. 

Principal  point  Involved:    Establishment  of  and 

measure  of  damages. 

QrAex-     Case  dismissed.  . 

Outline  of_Facts_ 

On  May  6  and  7»  1935  complainant  and  respondent  entered  into  a 
contract  for  the  shipment  of  three  carloads  of  U.S.  No,  1  sweet  potatoes 
from  Apex,  17. C.  to  Pittsburgh,  Pa.    A  telegram  from  respondent  dated 
May  9  indicated  that  the,  first  car  waS'  not  shipped  because  the  potatoes 
did  not  grade  U.S.  No.  1  due  to  decay;    there  was  no  evidence  to  show 
why  the  other  two  cars  were  not  shipped.    The  complainant  atteinpted  to 
establish  dam.ages  by  showing  the  average  market  price  for  North 
Carolina  sv;eet  potatoes  at  Pittsburgh,  Pa.  on  May  10  and  May  13  to  ■ 
17,  inclusive,  and  subtracting  from  the  average  price  for  the  six 
days  mentioned, the  contract  price,  leaving  a,  difference  of  20^  per 
bushel.    Complainant  estimated  the  three  cars  would  have  contained  a 
total  of  :l6S0  bushels    and  therefore  cla.iraed  damages  in  the  sum  of 
$336.'  Respondent  filed  no  answer  to  the  complaint. 

Ruling . .included  i,n_Declsion  ■ 

Complainant  failed  to  prove  any  damage  sustained  by  it  due 
to  the  failure  of  the  respondent  to  ship  the  sweet  potatoes  called  for 
in  the  contract  and  the  complaint  v^as  therefore  ordered  dismissed.  , 
Complainant  submitted  no  evidence  whatever  that  it  had  any  contracts 
for  the  sale  of  three  carloads  of  potatoes  or  any  part  ther^pf ,  "nor  ,, 
v/hat,  if  any,  v/ould  have  been  the  expenses  connected  with  the'  sale  of  "  ' 
the  carloads  of  potatoes  if  they  had  been  delivered*.    The  damages.  '  . 
claimed  were  therefore  speculative.   .         .  ■  - 
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S-1172,  Dec.  6,  1935,  Docket  17^7:  (S.P.) 

D._CA1TALE  &  CO^  INC.^  piPHIS^  'mm._v^  THE  SIM_CpiviPAlIY^  MIMSAPOLIS.UmL 

Violation  charged:    Failure  to  accoixnt. 

Principal  poj.nts_ involved:     Commission  man  ^vithoat 
authority  to  turn  produce  over  to  another 
commission  man  v/ithout  shipper's  consent; 
advance  made  was  accommodation;  complainant 
failed  to  esta'blish  deficit  incurred  by  original 
consignee. 

Order:     Case  disimssed. 

Outline  of_Facts 

On  or  ahout  Feb.  20,  193^  a  carload  of  seed  potatoes  was  shipped 
by  respondent  from  Berthold,  Minn,  consigned  to  the  Growers  &  Shippers 
Distributors,  Inc.  at  Memphis,  Tenn.    The  G-rov;ers  &  Shippers  Distribu- 
tors, Inc.  made  an  advance  of  $^50.50  to  respondent  and  sold  109  sacks 
out  of  360  prior  to  the  time  this  corporation  ceased  to  do  business, 
which  was  on  or  about  Jxily  I5,  193^ »  v;hen  this  claim  was  assigned  to 
complainant,  v/ho  sold  the  remainder  of  the  potatoes.    Due  principally 
to  a  serious  drought,  the  price  of  seed  potatoes  declined  materially 
and  it  became  necessary  to  place  a  considerable  number  of  the  potatoes 
in  cold  storage,  the  sales  being  completed  by  August  29,  193^-  Complain- 
ant claimed  a  deficit  of  $39^. was  incurred  and  sought  an  award  for 
that  amount. 

Respondent  contended  that  Growers  &  Shippers  Distributors,  Inc. 
made  a  guaranteed  advance  of  $2  per  cwt.  delivered  at  Memphis,  Tenn. 
and  the  fact  that  the  car  was  accepted  on  that,  basis  was  proved  by  a 
telegram  of  Feb.  2S,  193^  requesting  respondent  to  reduce  the  'Sraft 
$5^;     that  the  Growers  &  Shippers  Distributors  turned  the  potatoes 
over  to  D.  Canale  &  Co.  without  any  authority  from  respondent  and  it 
was  believed  tha.t  they  had  heavy  supplies  of  their  own  of  the  same 
variety  and  gave  preference  to  thier  own  stock,  using  the  consigned 
stock  on  the  lowest-priced  orders  and  thereby  not  realizing  the  full 
market  value.    Complainant  contended  the  low  prices  v;ere  due  to  serious 
drought  throughout  the  entire  coimtry  and  consequent  lack  of  demand  for 
said  potatoes. 

Rulings  included  in_Decision 

1.    A  claim  for  reparation  is  assignable,  but  a  conmission  man 
may  not,  without  the  consent  of  the  shipper,  turn  the  produce  over  to 
another  commission  man  to  be  sold.    The  Growers  &  Shippers  Distributors, 
Inc.  had  no  authority  to  turn  the  balance  of  the  potatoes  not  sold  by 
July  15,  193^1-  over  to  complainant,,    Bespondent  did  not  consent  to 
complainant's  selling  the  remainder  of  the  potatoes  after  July  I5  and 
apparent  1^^ did  not  even  know  complainant  was  handling  these  potatoes 
untiiytne  first  of  September,  193^*     In  a  letter  dated  August  13  the  re- 
spondent was  advised  by  Growers  &  Shippers  Distributors,  Inc.  concerning 
the  handling  of  the  potatoes  and  did  not  mention  the  fact  that  D.  Canal e 
&  Co.  were  then  handling  the  potatoes. 
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2.    The  advance  of  $^+50.50  by  the  Growers  &  Shippers  Distritiutors, 
Inc.  vfas  an  accoramodation  advance. 

3«    The  compiaint  was  ordered  dismissed  as  the  record  failed  to 
disclose  what,'~if  any,  deficit  was  incurred  hy  the  G-rowers  &  Shippers 
Pistrihutors,  Inc.  prior  to  July  15* 

S--1173,  Dec.  6,  1935,  Docket  lgl2:  (S.P.) 

MICHpL-SnAlTSOMMDY  PRODUCE  CO^,_KMSAS  CITY_^  MO^  v._G-OLDISH_PRUIT_ 
C0MPA1TY,_ST._PAU1,_MIK1.  ' 

Vi^latj-on  charge^,:    Failure  to  deliver. 

?i-inci:oal  point s_involve^;     Cabbage  failed  to  meet 

contract  specifications;     coirrplainant  failed  to 

establish  damages. 
Order:    Coii5)laint  dismissed;     counter  complaint 

dismissed;  . 

Outline  of_Facis 

On  or  about  Jan.  .27,  1935  respondent  and  conplainant  entered  into 
a  contract  for  the  shipment  of  a  car  of  good»,  medium,  solid  Holland 
cabbage  at  $12  per  ton  fob  Wrenshall,  Minn» to;  be  shipped  to  complain- 
ant at  Kansas  City,  Mo.    The  cabbage  was  not  inspected  at  shipping  point 
but  on  Feb.  ^,  the  date  of  arrival  at  Kansas  City,  it  was  inspected  by 
complainant  and  on  the  following  day,  by  a:  Federal  inspector.  The 
inspection  certificate  showed  the  cabbage  averaged  approximately  iSfo 
grade  defects,  consisting  mostly  of  soft  and,  puff y  heads ,  and  averaged 
6^  decay,  most  of  which  was  black  mold  rot. and  some  bacterial  soft  rot, 
generally  in  early  stages,  on  one  to  three  of  the  outer  leaves.  Complain- 
ant rejected  the  cabbage  and  respondent  made  other  disposition  of  it. 

Complainant  contended  that  it  had  made  sales  against  this  car  at 
$2  per  cwt.  delivered  to  its  customers,  VThich  orders  complainant  was 
unable  to  fill,  and  claimed  damages  of  $217.^5,  representing  loss  of 
profit  of  $209.77  plus  $7.6S  for  inspection  and  telegraphic  expenses 
incurred  as  a  result  of  the  failure  of  the  cabbage  to  conform  to  the 
contract  specifications.    Respondent  contejaded  that  the  cabbage  conformed 
to  contract  specifications  as  shown  by  affidavits  attached  to  respondent's 
answer,  and  denied  that  the  carload,  or  any  part  thereof,  was  sold  to 
any  of  respondent's  customers,  claiming  a  loss  of  $^-2.23  by  reason  of  com- 
plainant's rejection  and  the  ensuing  resale  after  a  delay  of  about  a 
week. 
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Rul.ings  includgcLin  Decision_ 

1.  Complainant  failed  to  establish  what,  if  any,  damages  it 
sustained,  and  the  complaint  was  therefore  ordered  dismissed.  The 
list  of  names  and  addresses  of  customers  to  whom  complainant  claimed 
to  have  made  sales  showed  all  sales  dated  Fehruary  ^  and  5*  Complain- 
ant inspected  the  car  on  Feb,  U  and  there  seemed  to  be  no  reason  why 
it  should  ha.ve  made  sales  on  and  after  the  date  the  cabbage  was  found 
not  to  comply  with  the  contract  of  sale.    Furthermore,  complainant 
said  the  sales  were  on  a  delivered  basis  of  $2  per  c\7t.    and  some  of 
the  customers  were  outside  Kansas  City,  Mo.     It  was  not  shown  what 
expenses  complainant  incurred  or  would  have  incurred,  in  making  delivery 
to  these  customers,  but  necessarily  there  would  be  some  expense. 

2.  The  cabbage  did  not  conform  to  the  contract  of  sale  and 
therefore  respondent's  conintercoraplaint  was  ordered  dismissed. 

S-liyS,  Dec,  20,  1935,  Docket  125I:  (S.P.) 

L.B,_iSSS3GUIEjnHC}ffiSTER,_VA._v^  SIvIITH  &  CLAEp_Ca5MY^  0WS1jSB0R0,_E:T. 
Violation  charged:  Rejection. 

Principal  £Oi,nt  involved!  Burden  on  complainant  to 

prove  goods  met  specifications  of  contract. 
Order:     Complaint  dismissed. 

Outline  of_Facts 

In  accordance  with  a  contract  entered  into  between  the  parties, 
complainant  shipped  from  I.'artinsburg,  TJ.  Va.  to  respondent  at  O-.vensboro, 
Ky.  a  carload  of  apples.    Promptly  upon  arrival  they  v/ere  inspected 
by  respondent  or  its  agent  and  rejected  for  the  alleged  reason  that 
they  did  not  comply  with  the  specifications  of  the  contract.  Complain- 
ant sought  an  award  of  damages  in  the  sum  of   j  I72.SO,  the  difference 
between  the  amount  for  which  the  apples  were  sold  to  respondent  and 
the  amcaint  realized  upon  resale  thereof,  occasioned  by  respondent's 
unlav/ful  rejection. 

Complainant  claimed  that  he  sold  to  respondent  a  carload  of 
"bulk  apples,  viz.  Utility  Yorks,  2i"  up"  and  that  the  apples  shipped 
were  of  the  kind,  quality  and  grade  called  for  in  the  contract. 
Respondent  alleged  that  they  failed  to  measure  up  to  U.S.  Utilities, 
2^"  size  and  that  on  arrival  at  Owensboro  the  car  contained  emails 
and  showed  considerable  decay  bruises  and  dry  rot,  and  that  Federal 
inspection  v/as  demanded  by  respondent  but  refused  by  complainajit ,  who 
diverted  the  car  else'.vhere. 


Tlie  complainant  has  f ai  led  to  estalDlisli  lay  a  fair  preponderance 
of  the  evidence  that  the  apples  conformed  to  the  contract  of  sale  and 
therefore  the  rejection  was  not  without  reasonable  cause.    The  testimony 
on  the  point  as  to  whether  the  apples  conformed  to  the  contract  of 
sale  is  voluminous  and  conflicting.    No  Federal  inspection  was  obtained 
"by  either  party. 

S-llSO,  Dec.  2^-^,  1935,  Docket  ik'kS:  (Hearing) 

DETROIT, _l,:iCIIIGM. 

Violation  charged:  Rejection. 

Principal  point s_involvecl:     Aioples  showing  10  to 
iGfo  Jonathan  spot  7  days  after  shipment  not  in 
suitable  shipping  condition;  respondent's 
rejection  justifiable. 

Order:    Complaint  dismissed. 

Out. line  of_Pacts_ 

Through  a  broker,  complainant  sold  to  respondent  2  carloads 
of  Srtra  Fa^cy  and  Fa^cy  Jonathan  apples  at  the  agreed  price  of  $1 
per  bushel  f.o.b.  Twinn  Falls,  Idaho  for  shipment  to  Detroit, 
Michigan,    Complainant  shipped  tv/o  cars  i.vhich  v;ere  shown  by  Federal 
shipping  point  inspection  certificates  to  grade  Idaho  Combination 
Extra  Fancy  and  Fancy,  but  they  v/ei-e  rejected  by  respondent,  desti- 
nation Federal  inspection  seven  days  later  shov/ing  10  to  lG%  of  the 
apples  to  be  seriously  damaged  by  Jonathan  spot.    Respondent  gave 
prompt  notice  of  the  rejection  and  complainant  resold  the  apples, 
claiming  dar.iages  in  the  anoxint  of  $57T»3S.  which  amount  was  alleged 
to  represent  its  loss. 

Respondent  sought  to  establish  the  absence  of  a  valid  contract, 
but  an  employee  of  the  brokerage  company  testified  that  a  standard 
confirmation  of  sale  was  made  out  and  delivered  by  the  witness  to  the 
respondent  and  that  altho-ugh  the  confirmation  was  never  signed  by 
respondent,  respondent  failed  to  object  to  the  way  it  was  made  out. 
Respondent  also  contended  that  the  apples  at  time  of  delivery  were 
not  in  suitable  shipping  condition  because  of  the  presence  of 
Jonathan  spot.    The  contentions  of  the  com.plainant  and  respondent 
and  the  testimony  offered  v/ere  conflicting,  but  the  doc-umentary 
evidence  alone  raised  the  important  question  of  suitable  shipping 
condition. 
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Riilingis  included_.is  Decision_ 

1.  The  apples  were  not  in  suitalDle  shipping  condition  at  the 
time  of  shipment.    Jonatlian  spot  is  a  disease  peculiarly  troublesome 
on  Jonathan  apples,  wliich,  if  affected  at  all,  are  necessarily 
infested  "before  storage,  and  the  disease  is,  therefore,  necessarily 
present  at  that  time,  although  it  may  not  then  ho  apparent  to  any 
noticeahle  extent,  hut  proper  precautions  in  handling  at  the  time  of 
packing  and  during  the  storage  period  will  control  it  if  present. 
Although  Jonathan  spot  is  a  skin  disease,  its  presence  seriously 
affects  the  appearance  of  the  apple  and  therefore  greatly  lowers  the 
market  value  of  apples  showing  the  presence  of  10  to  l6^  of  the  disease, 
as  in  the  instant  case. 

2.  Since  the  apples  were  not  in  suitable  shipping  condition, 
the  rejection  was  not  v/ithout  reasonable  cause.    The  complaint  was 
therefore  ordered  dismissed. 

S--11S3,  Dec.  2h,  1935,  Doc?iet  lSl+7:     (S.P.)  ■ 

MHAlT_YffiISSj.  CHICAGO ,_ILL^  v._OELEY_A^  MQDES,,.  GMNT,_MICHIGiQJ. 

Violation  cliarged:    FailiJJ^e  "to  deliver. 

Principal  £oi,nt s_involved:     Respondent  not  a 
licensee  or  subject  to  license  at  time  of 
transaction,  therefore  no  jurisdiction; 
damages  must  be  proven. 

Order:     Complaint  dismissed;  respondent's  counter- 
complaint  dismissed. 


Outlj-ne  of_Facts 

Complainant  alleged  that  on  or  about  Ma.rch  13,  1935  respondent 
sold  to  him  a  carload  of  onions  at  $5  per  cwt.  bulk  f.o.b.  Grant, 
Michigan,  and  he  m,ade  part  pajonent  in  the  sura  of  $50 ">     that  on  April 
6,  1935  complainant  wired  respondent  to  have  the  onions  available 
for  packing  and  respondent  telegraphed  that  he  had  not  agreed  to 
keep  them  all  summer  and  they  were  sold  and  gone.  Complainant 
therefore  claimed  damages  of  $300,  being  the  difference  between  what 
the  onions  would  have  been  worth  had  they  met  the  specifications  of  the 
contract  and  the  original  contract  price  plus  the  deposit  of  $50' 


Respondent  alleged  •that  the  oijiong  were  girown  on  his  farm  and 
were  sold  to  coniplainant  in  interstate  commerce  rdth  the  understanding 
that  delivery  would  he  made  at  G-rant-, -  Mich,  upon  payment  of  the  halance 
due,  on  or  hefore  Maicch  IS;     that  complainant  left  no  address  and, 
having  hoard  nothing  from  conplainant,  respondent  assumed  complainant 
did  not  intend  to  talco  the  onions  he  cause  the  price  had  dropped  and 
in  order  to  protect  himself  respondent  sold  the  onions  at  $h-.50  per 
cwt.,  resulting  in  a  net  loss  of   $75  after  giving  the  complainant 
credit  for  the  $50  payment.  ^ 

Rolings  includgd_in  Decision 

1.  Respondent  was  not  a  licensee  or  guhject  to  license  hetween 
March  13  and  IS,  inclusive,  1935  and  the  complaint  was  therefore 
dismissed  for  want  of  jurisdiction. 

2.  Respondent's  claim  for  damages  in  the  sum  of  $75  was  also 
dismissed  since  no  proof  was  ;  submitted  that  such  damages  ivere 
sustained. 

S-llSi^,  Dec.  27,  1935,  Docket  l600:  (S.P.)     _  ,  ; 

LOamT_?RODUCE_COl^AM"_^  PITTSBURGH^  PA^  r.JLO^  P^KIJT^; JE^,_HAEFIEiD,: 

MASS^  :  : 

Violation  charged:    Failure  to  deliver. 

Principal  j£0_int  involvgd:     Claim  of  damages  must  "be 

estahlished  hy  proof. 
Order:     Complaint  dismissed. 

Outline  of_Pacts_  ■  , 

Complainant  and  respondent  entered  into  a  contract  for  the 
purchase  and  sale  of  a  carload  of  U.S.  ITo.  1  onions  to  he  shipped  from 
loading  point  in  the  State  of  Massachusetts  to  the  complainant  at 
Pittshur^i,  Pa,    Complainant  alleged  that  respondent  failed  to  ship 
the  onions,  therehy  causing  complainant  to  suffer  a  loss  of  $150, 
heing  the  difference  hetween  the  purchase  price  and  the  prevailing  . 
market  price  at  Pittshurgh,  Pa.  for  which  complainant  sought  an 
award  of  damages.    Respondent  failed  to  file  an  answer  or  make  any 
defense. 

Ruling_ included  in_D^cision 

Notwithstanding  respondent  has  filed  no  answer  it  is  incumhent 
on  complainant  to  establish  d^ages  with  reasonable  certainty.  Com- 
plainant failed  to  submit  any  evidence  showing  what,  if  any,  damages 
were  sustained  and  therefore  the  canplaint  was  ordered  dismissed. 
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S-llSy,  Jan.  8,  I936 ,  Docket  l622:  (Hearing) 

VE1ICE_G-B.0HEES_ASS0CIA5I01T^  VENICS_^  CALII.„v,  SCMDURRA  &  GilLETTA^ 

Violation  cTr^r^ed:  Rejection 

Princi;gal  polnis_involved:     Excessive  wilt  an 

indication  of  lack  of  suitable  shipping  condition; 
shipping  point  inspection  certificate  governs  in 
f.o."b.  sale  -unless  reversed  or  sufficient  evidence 
shows  goods  not  in  suitable  shipping  condition. 
Or^er:     Coniplaint  dismissed;     count erconrplaint 
dismissed. 

Outline  of_Facts_ 

Coioplainant  sold  to  respondents  two  carloads  of  celery  at  an 
agreed  f.o.b.  price,  one  to  grade  at  least  855^  U.S.  1  and  the  other 
at  least  l^jo  U.S.  1.    A  car  containing  3^-0  half  crates  of  UiS.  1 
celery  and  one  containing  3^0  half  crates  which  graded  75^  U.S.  1 
were  shipped  from  loading  point  in  the  State  of  California  to 
respondents  at  Buffalo,  N.Y.  a.nd  coniplainant  charged  respondents  with 
unjustifiable  rejection  of  these  cars  and  sought  an  award  of  damages  . 
to  cover  the' loss  sustained  by  complainant,  which  was  based  on  the,  . 
difference  between  the  contract  purchase  price  and  the  resale  price.  ' 
Respondents  sought  to  justify  rejection  on  the  ground  that  the  celery 
was  not  up  to  contract  requirements. 

Complainant's  witnesses  stated  in  depositions  that  the  celery 
was  in  good  fresh  condition  and  suitable  for  shipment  to  Buffalo, 
that  respondents  rejected  because  of  the  wilted  condition,  which  did 
not  exist  at  the  time  of  shipment,  and  that  the  wilted  condition  would 
not  cause  the  celery  to  be  unmerchantable  since  it  could  easily  be 
restored  to  its  original  condition  at  practically  no  cost.  Respondent's 
witnesses  deposed  that  the  celery  in  one  of  these  cars  was  not  only 
badly  wilted  but  also  contained  considerable  mosaic  and  worm  injury 
and  that  badly  wilted  celery  cannot  be  restored  so  that  it  can  be 
sold  to  the  trade  at  top  market  price  and  the  celery  in  these  two 
cars  could  not  therefore  have  been  sold  for  better  than  fair  to 
ordinary  celery;     that  railroad  records  indicated  that  these  shipments 
had  been  properly  iced  intransit  and  the  cars  were  properly  handled 
by  the  carrier  so  that  no  claim  could  have  been  filed  by  respondents  for 
damage  in  transit. 
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Certificates  of  Jedefal  inspection  at  destination  showed  the 
celery  to  "be  wilted  cons iderahly  more  than  would  "be  ejqjected  in  the 
case  of  celery  that  was  in  proper  condition  for  shipment  under 
refrigeration  from  the  State  of  California  to  the  State  of  New  York 
during  July.    A  considerable  mjmber  of  inspection  certificates 
were  examined  covering  shipments  of  celery  from  California  t6  various 
markets  as  far  distant  as  Buffalo,  N.Y.  made  at  approximately  this 
same  time  as  these  shipments.    Approximately  75^  o^"  these  cars 
arrived  at  destination  showing  what  might  he  considered  a  negligible 
percentage  of  wilting  and  it  seems. highly  probable  that  the  celery. ,  . 
here  under  consideration  should  have  reached  it^  destination  in  a 
much  better  condition  than  was  evidenced  by  the  ...destination  in-:-  .  . 
spection  certificates  if  it  had  been  in  suitable'  shipping  condition 
at  the  time  of  shipment.    The  record  showed  quite  conclusively  that 
the  celery  contained  in  these  two  cars  moved  under  adequate  refrigeration 
and  within  the  average  time  required' for' transportation  from  the  State 
of  California  to  the  State  of  ITew 'lork.— 

Complainant  had  sold  .respondents  another  ca^r load  of  celery  to 
grade        U.S.  1  or  better  at  an  agreed' f. o.b.  price,  for  shipment 
from  Torrence,  Calif,  to  Buffalo,  N.Y.     Respondents  accepted  this 
shipment  and  complainant's  witness  deposed  that  a  draft  covering 
the  car  was  drawn  on  and  paid  by  respondent."    By  way  of  a  counter- 
complaint  respondents  contended  that  this  celery  was  sold  at  a  Joss 
as  the  result  of  bro>vn  and  wilted  condition  on  arriva.1  at  destination 
and  sought  an  award  of  damages  on  that  ground.    Respondents*  "  ' 

deposition  witness  stated  that  more  wilt  was  found  in  this  shipmeiit  ■ 
than  was  found  in  the  general  run  of  shipments  from  California  a'nd 
that  the  size  of  the  stalks  ranged  from  IS"  to  22"  while  the  car 
was  supposed  to  be  22".     Shipping  point  Pederal-State  inspection 
showed  that  this  celery  graded  U.S.  'Eo.  1  green  and  at  the  time  of 
shipment  v/as  fresh,  crisp  and  well-trimmed,  with  defects  well  within 
the  grade  tolerances. 

Holings  included_in  Deci^ion_ 

1.  In  an  f  .o.b.  purchase  it  has  been  universally  held  that 
the  quality  and  condition  of  the  produce  at  the  time  and  place  of 
shipment  must  control  unless  it  can  be  conclusively  shown  that  the 
produce  v/as  not  in  suitable  shipping'  condition  at  the  time  of 
shipment . 

2.  The  certificates  of  Federal  inspection  made  at  destination 
covering  the  celery  in  the  two  cars  showed  such  a  high  percentage  of 
wilt  as  to  warrant  the  conclusion  that  this  celery  was  not  in  suitable 
shipping  condition  at  the  time  of  shipment  and  this  celery  was'  therefore 
not  in  suitable  shipping  condition  for  shipment  from  the  State  of 
California  to  the  State  of  Hew  York,  as  _requ.ired  by  the  contract  of 
sale,  and  for  this  reason  rejection  by  respondents  was  not  without 
reasonable  cause  and  the  complaint  filed  in  this  case  was  therefore  ' 
dismissed.  '.       '  . 
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3.    Respondents  failed  to  fTirnis.ht'sTifficient  proof  tMt  the 
celery  in  the  one  car  was ■  in  sufficiently  "bad  condition  at  destination 
to  warrant  the  conclusion  that  it  was  not  in  suitable  .shipping 
condition  at  shipping  point,  and  respondent's  countercomplaint  :was 
dismissed.    The  record  contained  no  certificate  of  inspection  at 
destination  and  there  was  no  reference  to  such  inspection  having 
heen  made.  .  ^  , 

S-llSY-A,  April  23,  1936,  Docket  l622.    •  .    -  .  " 

JElICE_GR0jp]RS_ASS0Clii5I0N^.  VENICE^  CAlIF._v."  SCMDUERA  &  ^i^LETTA^;  , 
BUFFALO, JT^Y^  .        ,  _    ,^  ,  .  , 

Petijtioni.  Reconsideration. 

Principal  point s_^in,volve^:  ■   Sij^itahle  shipping 
condition;     complainant  not  liable  for  loss 
sustained  on  unauthorized  sale  for  its  account. 
Order:     Complainant's  petition  and  respondents'  petition 
,     for  reconsideration  denied. 

Outline  of  Facts        .  . 


Complainant  and  respondents  each  filed  a  petition  for  re- 
consideration of  the  findings  and  order  made  in  this  case  on  Jan.  8, 
1936,  dismissing  both  the  complaint  and  the  counter-complaint  filed 
herein.    ■  -  . 

Complainant  contended  that  newly  discovered  evidence  showed 
the  inadequacy  of  refrigeration  in  transit  and  that  other  shipments 
of  celery  from  the  same  fields  arrived  at  destina.tion  in  good 
condition. 

Respondents  objected  to  the  finding  that  insufficient  proof  was 
furnished  in  support  of  respondents'  contention  that  all  of  the  celery 
in  the  car  involved  in  their  contercomplaint  was  not  up  to  contract 
requirements.    The  certificate  covering  the  federal  inspection  made  at 
destination  on  June  28,  193^.  which  had  been  made  a  part  of  one  of 
the  depositions  but  had  in  some  way  become  detached  from  the  file, 
had  been  located  and  was  considered  in  conjunction  with  the  shipping 
point  inspection  certificate. 

■  .^u^ings  includ^d_in  Decision 

1.    The  evidence  previously  considered  clearly  disclosed  that 
the  celery  involved  in  complainant's  contention  of  un.just if iable 
rejection    was  inherently  defective  at  the  time  of  loading  and 
therefore  was  not  in  suitable  condition  for  shipment  to  points  as  far 
distant  as  Buffalo,  N.Y.    The  evidence  concerning  other  shipments  of  , 
celery  from  the  same  fields  would  be  irrelevant  and  for  that  reason 
should  receive  no  consideration.    Complainant's  petition  for  reconsider- 
ation was  denied. 
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2.    The  inspection  certificates  mentioned  above  indicated  tliat 
respondents  were  correct  in  their  contention  that  the  celery  contained 
in  the  ca,r  involved'  in  their  cotu.it ercompLaint  was  not  in  sultahle 
shipping  condition-' at  the  time  of  shipment,  and  the  order  previously 
issued  in  this  case  v/-as  ordered  corrected  to  that  extent.  However, 
the  record  disclosed  that  this  car  arrived  at  Buffalo,  N.Y.  on  June 
26,193'^.  and  respondents  "began  unloading  the  celery  on  the  follovring 
day  for  the  purpose  of  selling  it  for  the  account  of  complainant  without 
any  aiithority  whatever  from  or  notice  to  complainant,  who  had  specifically 
advised  that  if  respondent  failed  to  accept  the  shipment  at  the  contract 
price  other  disposition  would  "be  made  of  it.    Having  thus  taken 
possession  of  the  celery  v/ithout  any  authority  whatever  according 
to  respondents*  or/n  theory  of  the  case,  certainly  complainant  could 
not  he  held  liaole  for  any  loss  sustained  "by  respondents  for  what  in 
effect  amounted  to  a  tort.     Respondents'  petition  for  reconsideration 
was  denied. 

S-1193,  Jan.  17,  1936,  Docket  l6S9:  (S.P.) 

mLL_^  I^S_&_VESSEY,_LTD^,_LOS_M&SLES^  OALU._^-v^  A.S._i4ARSH^  trading 
asJ/ipSH_™iT_C0lv5iiM,.  YaKIUA^  WASEIN&T01Land_C  X.  SIJHmASTER_C WiOTY, 
YMIM^  EASHIHGTON. 

Violation  charged: _  Failure  to  account. 
Principal  poinis_involveit:     Insirf f icient  evidence  to 
warrant  allor/ance  of  claim  for  adjustment  of  icing 
charge  on  car  of  apples;     shipper  liable  for  deficit 
on  consigned  car  of  produce. 
Order:     Dismissed  as  to  C.A.  Buhrmaster  Company; 

dismissed  as  to  A.E.  Marsh;  reparation  of  $235«S7> 
v/ith  interest,  against  A. S. Marsh,  trading  as  Marsh 
Fruit  Company. 

Outlj-ne  of_Fact.s_ 

On  or  ahout  January  25,  .193^  complainant  and  respondent  entered 
into  a  contract  for  the  shipment  of  one  carload  of  "fresh  packed  heavy 
120s  to  150s,  few  smaller,  few  larger"  pears  for  shipment  from  Yakima, 
Washington  to  complainant  at  Los  Angeles,  Calif.,  with  a  guaranteed 
advance  of  60^  per  "box.    Cdm.plainant  alleged  that  the  pears  failed  to 
conform  to  the  contract  specification  as  to  size,  and  it  was  later 
agreed  tliat ,  due  to  such  failure,  an  accommo6.ation  advance  of  ^0^  per 
"box  v/ould  he  paid  hy  the  complainant,  provided  the  guarantee  feature 
was  eliminated;    that  the  broker  telegraphed  this  information  to  the 
respondent,  who  advised  that  such  arrangement  was  satisfactory;     that  a 
draft  in  the  reduced  amount  of  $3S0  was  paid  by  the  com.plainant  with  the 
understanding  that  the  car  would  be  handled  on  straight  consignment; 
that  it  v/as  necessary  to  place  the  pears  in  storage;     that  sales  v/ere 
made  as  rapidly  as  possible  and  as  fast  as  the  market  would  T/arrant  for 
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the  class  of  pears  shipped  and  prompt  accounting  rendered  to  respondent 
by  complainant  showing  a  deficit  of  $273 '^Y.  including  an  item  of 
$37.30  due  as  an  adjustment  of  icing  chargb  on  a  car  of  apples  shipped 
from  Yalciraa,  TTashington  Feb.  20,  1^3^  to  the  complainant,  for  t/hich 
sum  complainant  sought  an  av/ard.    Complainant's  contentions  were 
supported  hv  its  sworn  statement  of  facts. 

Respondent  A.S.  llarsh  filed  no  formal  answer  hut  in  two  letters 
written  to  the  Department  he  alleged  that  in  the  matter  of  the  car  of 
apples  on  which  complainant  sought  the  $37 -^O adjustment  of  icing  charge 
he  acted  merely  as  a  hroker,  as  sho^m  by  the  confirmation  of  sale 
which  was  submitted,  and  that  no  definite  instractions  were  received 
from  complainant  until       hours  after  shipment,  and  upon  arrival  complain- 
ant accepted  the  car  and  paid  the  draft  and  freight  charges  without 
making  any  protest  as  to  the  icing  charges;    .that  with  reference  to 
the  pears  respondent  received  a  wire  demanding  an  allov/ance  .of  10^^  per 
box  and  cancelling  the  guarantee  feature  of  the  contract  on  the  ground 
stated  in  the  complaint,  which  allo'./ance  and  cancellation  of  guarantee 
were  agreed  upon,  but  that  the  pears,  did  conform  .substantially  to  the 
contract  and  if  they  had  been  sold  upon  arrival  the  car  would  have 
shown  a  profit.  ^  ■>   .  ■       \.i         '[  /.il.:^ 

Halings  included_in  Decision       .".  0" 

1.  C.A.  Buhrraaster  and  Walter  3.  Glastey,  trading  as  C.A. 
Buhrraaster  Company,  should  not  have  been  named  as  a  respondent  by 
complainant,  as  there  was  nothing  in  the  record  which  showed  that  cither 
C.A.  Buhrraaster  or  Tfalter  B.  Glastey  was  in  any  way  responsible  for 

the  transactions  complained  of.    The  complaint  against  them  was 
dismissed.  .     :•.  ; 

2.  Complainant  failed  to  establish  by  a  fair  preponderance  of 
the  evidence  that  it  was  entitled  to  any  reparation  on  the  carload  of 
apples  and  the  claim  against  A.S.  Marsh  for  $37*^0  was  dismissed. 

3.  Complainant  made  an  accomi:iodation  advance  to  A.E.  Ivlarsh  in 
the  sura  of  $3^0  as  agreed,  and  handled  the  carload  of  pears  on  consign- 
ment, selling  the  pears  for  the  best  price  obtainable  and  incurring  a 
deficit  of  $235- ^T-    Reparation  was  awarded  complainant  against  A.E. 
Marsh,  trading  as  Marsh  Fruit  Company,  in  the  sum  of  $235 •67»  with 
interest. 
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S-1196,  Jan.  20,  1336,  Docket  167?:     (S.P.)  ' 

Violatj,oii'  cii^rged:    Failure  to  account. 
Princiml  point s_ involved:    Burden  on  complainant 

to  estalDlish  terms  of  oral  contract;  invoice  not 
.  a. writing  signed  respondent. 
Order:    Complaint  dismissed. 

{  .  i    .  .■  :'.'.DutMne  ofJFaCts  - 

G  omplainant  alleged  that  on  or  aJo out  06t .  20 , 193^  c omplainant 
sold  to  respondent  "by    oral -  contract  a  carload  of  Guarantee  Brand 
tomatoes  at  the  agreed  price  of  $2.20  per  lug  f.o.lD.  track  Boston;- 
that  the  car  was  unloaded  and  accepted  by  resiDOndent  at  Boston,  Mass, 
"but  that  respondent  has  since  failed,  neglected  and  refused  to  pay 
complainant  th.e  agreed  purchase  price  except  the  sufti  of  $677*33.  " 
leaving  an  unpaid  balance  of  $296.27.  for- which  reparation  was  asked. 
In  his  opening  statement  of  facts  Harry  Somraer  made  conflicting 
statements,  in  one  place  stating  the  tomatoes  were  sold  as  "G-uarantee 
Brand"  with  no  other  representation  or  warranty -and  in  another 
stating  "we  bought  the  car  as  sound  Guarantee  Brand  tomatoes. and 
sold  th.em  as  such,"    and  in  his  ansv/ering  statement  of  facts  he  ■  ' 
referred  to  the  terms  stated  in  the  confirmation  of  sale,  which 
referred  to  "Guarantee  Brand." 

Respondent  alleged  that  the  tomatoes  were  sold  by  complainant 
as  grade  U.S.  1;     that  upon  arrival  at  Boston  they  were  affected  by 
decay  and  were  badly  puffed  to  such  an  extent  that  they  did  not  then 
comply  with  the  complainant's  warranty;     that  upon  inspection  of  the 
tomatoes  after  they  were  unloaded  respondent  telephoned  complainant 
and  said  he  would  handle  the  car  for  complainant's  account,  which 
was  done. 

Federal  inspection  at  Boston  on  October  23  sho?/ed  that  while 
the  tomatoes  were  labeled  "G-uarantee  Extra  Selected,"  in  at  least  30 
of  the  lugs  d.ecay  ranged  from  8  to  20^.     In  the  other  6OO  lugs  l^fo 
were  soft, 

■  •'■  .Balings  included_in  Deci^iC!n_ 

•     ■  .  1.'   There  was  little  in  the  record  that  definitely  confirmed 
the  oral  statements  of  either  party  to  the  controversy.    While  it  did 
appear  tiiat  complainant  purchased  the  tomatoes  after  inspection  by  its 
agent  at  Chicago  and  that  no  warranty  of  quality  was  made  to  complain- 
ant by  the  seller  thereof,  that  circtimstance  '.70^lld  not  prevent  complain- 
ant from  relying  upon  the  inspection  made  by  its  agent  and  thereafter 
making  sale  of  the  tomatoes  according  to  the  quality  and  condition 
represented  by  such  agent.     Such  inspection  must  have  been  made  for  some 
other  purpose  than  to  sintply  satisfy  complainant  as  to  the  brand. 


2.  Complainant  had  the  "burden  bf  proof  and  vvas  compelled  to  ' 
establish  the  essential  terms,  warranty  and  condition  of  the  oral 
contract  of  sale.    The  confirmation  or  invoice  referred  to  hy  complain- 
ant \ms  not  a  writing  signed  by  or  acknowledged  by  respondent  except 
that  it  was  received  on  or  about  October  22  "and  after  the  car  had 
been  unloaded." 

3.  Careful  consideration  of  the  record  as  a  whole  indicated 
that  complainant  sold  the  tomatoes  as  "sound"  stock  and  that  they  did 
not  conform  to  such  warranty.    Wliether  respondent  thereafter  secured 
a  new  agreement  from  complainant  to  the  effect  that  he  was  to  handle 
the  shipment  for  complainant's  account  or  v/hether  respondent  should 
be  held  as  a  purchaser  liable  to  complainant  for  the  actual  value  of 
the  tomatoes  in  diminution  of  the  contract  price,  the  net  result  wais 
the  same. 

Respondent  had  already  paid  to  the  complainant  the  full 
amount  legally  due  (the  actual  resale  value  of  the  shipment)  and  the 
complaint  was  therefore  ordered  dismissed.  , 

S-1197,  Jan.  20,  1936»  Docket  I7U3:  (S.P.)V 

C._I^  &  M._DIN^5'ELDER,_0ELAND0_^  YLA.^  v._SLLrS_BROS._COLff-m^  GRAITO' 
RAPIDS^  HICH^  "  . 

Violation  charged:  Rejection. 

Princiml  poj,nts_involved:     One  party  to"  a  written 
contract  cannot  make  any  material  change ' therein 
without  consent  of  other  party;    peaches  conformed 
to  contract  and  therefore  respondent's  rejection 
was  without  reasonable  cause. 

Order:     Reparation  $^72. OS  with  interest.  ' 

Out  line  of_Fact s_ 

On  July  11,  193^  complainant  and  respondent,  through  a  broker, 
entered  into  a  contract  for  the  purchase  and  sale  of  a  carload  of 
peaches,  S6U  one-half  bushels,  1-3/^'-"  and  up,  U.S.  Graa.e  ITo.  1  Hileys, 
for  shipment  from  Gay,  Georgia,  to  Grand  Rapids,  Mich.,  at  80(^  per 
half-bushel  f.o.b.  shipping  point,  or  a  total  f.o.b.  sale  price  of 
$691.20.    Upon  arrival  of  the  peaches  at  Grand  Rapids  they  were  refused 
by  respondent  and  were  then  resold  by  complainant  for  a  net  of  $219.12, 
complainant  seeking  an  award  of  dEXjages  in  the  s-um  of  $^72. 08. 


■   Respondent  alleged  that  the  contract  was  f  oi?  the  purchase  of  a 
carload  of  U.S.  ITo.  1  .peaches  w.ith  the  additional  agr-eement  that  they 
should  he  ahsolutely  free  from  worms;     that  the  hroksr  actoitted  that 
the  original  meraorand-um  of  sale  did  not  correctly  state  the  agreement 
between  the  parties  and  wrote  on  the  memorandum  of  sale  the  words 
"no  worms,  S.B.  D^vis";. '  6,ild' that  they  Ave  re  refused  "because  they  did 
not  comply  v;itA.  the  contract' and 'contained  worms.  In  support  of  the 
contention  that;  the"' peafches  we^^^  to' be  absolutely  free  from  worms, 
respondent  attacil'ed  to  its  answer  copy  of  a  letter  v;ritten  by  respohd- 
ent  on  July  12,  193^  in  v/hich  it  was  stated  ''We  expect  this  car  to 
be  'absolutely  free  from  worms.'"    The  evidenc?  iii  the  case  disclosed 
that  the  broker  inserted  on  the  buyer' s  copy  of  the  memorandum  of 
sale  the  words  "no  worms";  that  a  telegram  v^as  sent  by  the  broker  dated 
July  11,  193^  to  complainant  that  the  fruit  was  to  show  "Ho  more  worm 
injury  than  you  claim",  and  that  the  complainant  on  the  same  date 
confirmed  the  sale  of  the  peaches. 

Federal-State  inspection  certificates  showed  that  on  July  "11, 
193^  "i^^j-e  peaches  conformed  to  the  contract  as  to  size  and  graded 
U.S.  ITo.  1,  under  quality  and  condition  stating  "Stock  is  matui'e,  hard 
to  firm,  mostly  hard,  well  formed,  clean  and  fairly  well  to  highly, 
mostly  fairly  rrell  to  v/ell  colored,  with  approxima-tely  2^fo-  of  stock 
showing  red  color  in  excess  of  ^Ofo  surface  of  each  fruit.  Serious 
defects  average  ifo  consisting  mostly  of  soft  and  wormy  peaches,  with 
an  additional  Sfo,  minor  defects,  consisting  mostly  of  scars  and  split 
pits.    Ho  decay."    No  Federal  or  Federal-State  inspection  was  made  at 
G-rand  Bap  ids. 

Rulings  lncluded_in  Decision 

1.  A  memorandum  of  sale  dated  July  11  showed  that  the  contract 
was  entered  into  on  that  date  and  respondent  could  not  therefore  make 
any  material  change  in  the  written  contract  without  the  consent  of  the 
complainant, 

2.  The  peaches  were  U.S.  No.  1,  conformed  to  the  specifications 
of  the  contract  as  to  size  and  less  than  ifo  contained  worms, -  and 
therefore  conformed  to  the  contract  of  purchase  and  sale. 

3«     Respondent's  rejection  Y^ras  without  reasonable  cause  and  com- 
plainant \7as  awarded  dajiiages  in  the  sum  of  $^72. OS,  with  interest. 
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S-1203,  Jan.  29,  1936,  Docket  1S2U:  (S.P.) 

MAHI&IM  PRODUCE  CO^  DES  HOII^ilS^  lOWA^  v._BATTMLlA  BROTHEHS, JZAlipZEE, 
ILLINOIS^ 

Ti^l^tlon  6]mf^ed.:-  ^Rejection.  .  ■ 

Principai  polnis_iirv'olvedr    Medium  size  considered 
2^' inches;'    large  proportion  of  inininuim  size  and 

iDelow  raininimri.  does  not  comply  with  specification 
"medium  size'!. 
Order:    Dismissed.,  - 

Outline  of,_Pacts„ 

■  On  or  a"bout  April  10,  1935  complainant  and  respondent,  through 
a  "broker,  entered  into  a  contract  ,for  the  purchase  and  sale  of  one 
carload  of  potatoes  which  \-7ere  shipped  f^'-om  Hillshoro,  IT. Dak.  to 
•Kankairee,  111.    Con^lainant  alleged  unjustified  rejection  of  the 
potatoes  a.nd  sought  to  recover  from  respondent  damages  in  the  amount 
of  .$107.63,  representing  the  difference  hetv/een  the  am.ount  for  which 
the  potatoes  were  sold  to  respondent  and  the  amount  realized  "by 
c  omplainant  on  re  sal e . 

.  Respondent's  answer  alleged  tliat  the  potatoes  were  "bought  "by 
telephone  and  were  described  "by  the  broker  as  "being  good,  clean,  well 
shaped,  medium  size,  Ohio  potatoes;     that  the  inspection  certificate 
made  issued  at    Chicago  showed  the  potatoes  were  hadly  misshapen  with 
grov/th  cracks  and  scab  and  therefore  unfit  for  seed  purposes  for 
which  they  were  "bought;     and  that  if  the  potatoes  had  "been  any  good 
at  all  they  would  have  sold  for  a  higher  price  on  resale.  Respondent's 
contention  as  to  the  quality  of  the  potatoes  was  supported  "by  deposition 
of  the  manager  of  the  "brokerage  company. 

Federal  inspection  was  made  on    April  I5,  1935  ^t    Chicago,  111,, 
v/hich  was  after  the  potatoes  had  "been  rejected  by  respondent  at  Kankakee, 
111.,  the  certificate  reading  in  part:     Generally  ranging  from  I-I/2 
to  2-3/^  inches,  mostly  I-7/8  to  2-1/2  inches,  averaging  l6^  "by  weight 
less  than  1-7/^  inches  in  diameter. 

Riilinas  included,. in  Deci^ion_ 

1.    The  evidence  in  the  case  showed  that  the  complainant  agreed 
to  sell  "one  car  North  Dakota  Red  River  Chios,  medium  size,  $1.50  "bag 
delivered".    The  contract  of  sale  specified  medium  size.    This  term  has 
not  "been  defined  "by  the  Department  in  the  U.S.  grades  for  potatoes. 
Research  work  undertalcen  in  connection  with  the  latest  revision  of  these 
grades  develops  the  fact  that  the  trade  looks  on  a  potato  of  approximately 
2^  inches  in  diameter  as  of  "medium  size".    The  U.S.  grades  do  fix 
1~7/S  inches  as  the  minimum  diameter  for  U.S.  1  and  U.S.  Commercial,  with 
a  tolerance  of  5^. 
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2.     It  seemed  clear  tlnat  a  lot  of  potatoes^  such  a  large 
proportion  of  v/Mch  was  of  ■  thg  miniraoni^  size  prescribed  for  U»S.  1  and 
U.S.  Commercial  grade  and  iSfa  of  v/liicl:].  were  TdgIov;  that  minimum  size, 
•cannot  bo  said  to  coniply  with  the  specification  "m.edium  size".  Were 
it  to  he  argued  that- potatoes  meeting  this  minimum  size  requirement 
should  he  considered  as  being  of  .."medium  size",  then  it  would  be  no 
more  than  fair  to  apply  the  tolerance  to  size  and  by  this  standard  the 
potatoes  wovild  fail  to  meet  the;  specification  in  question.  The 
complaint  was  dismissed. 

5-1205,  J'ebruary  6,  1936,  Docket  1S32:  (S.P.) 

KM_BB0P3MGE_C0.^  VfflSBLING^  W.  VA._v^  R.Ii._HIG-GIIS_&_CO._^  MIM\ISAPOLIS , 
MIM^      ..    .  '  . 

.  Violation  charged,:    Failure  to  accoimt. 

Principal  poinis_iU.vOlved:     Burden  of  proof  on 
complainant  to  show  potatoes  did  not  conform  to 
contract  specifications;     insufficient  proof 
submitted. 
Order:      Complaint  dismissed. 

Out.ld,n^  of_5'acts_ 

On  or  about  March  22,  193^  complainant  bought  from  respondent  one 
car  of  potatoes  for  shipment  from  Rusted, Minn,     to  Powhatan  Point,  Ohio, 
complainant  claiming  that  the  sale  was  for  U.S.  Ko.  1  seed  potatoes  at 
the  agreed  net  price  of  $d11.     In  complainant ' s  sworn  statement  of  facts 
it  was  alleged  that  S  sacks  near  the  door  of  the  car  were  inspected  and 
were  of  the  kind,  quality  and  grade    ordered  but  that  a  further  inspection 
made  on  April  3  disclosed  that  the  potatoes  were  in  a  deteriorated 
condition  and  part  of  them  had  been  frozen  for  some  period  of  time; 
that  the  potatoes  were  removed  from  the  car  and  sorted  and  103  bags 
found  to  be  entirely  worthless  because  they  had  been  frozen,  because  of 
which  complainant  sought  an  award  in  the  sum  of  $226. OU,  the  amount  of 
the  total  loss  sustained. 

Respondent  in  its  answer  denied  that  the  potatoes  had  been 
frozen  when  placed  in  the  car  and  that  they  were  not  U.S.  1,  alleging 
that  after  arrival  on  l-.Iarch  28  unloading  was  completed  on  March  30  and 
no  complaint  made  until  April  3  and  complainant's  wire  led  respondent 
to  believe  the  car  had  just  arrived  and  was  still  "under  load"  and 
that  no  formal  claim  was  received. until  1/Iay  2S  and  complainant  failed 
to  submit  any  satisfactory  proof  as  to  the  qioantity  of  the  potatoes 
damaged  and  sorted  or  as  to  the  quantity  actually  lost.  Respondent's 
answer  was  supported  by  a  sworn  statement  of  facts  alleging  that  the 
potatoes  were  all  sound  and  in  first  class  m.erchantable  condition  and 
entirely  free  from  warehouse,  field  or  transit  frost  at  the  time  they 
were  forwarded  and  respondent  submitted  depositions  corroborating  this 
statement. 


1.  It  was  incxirabent  upon  complainant  to  show  that  the  potatoes 
did  not  ■  conform  to  the  specif  i  cat  ions ;,  of  the  contract  of  sale  when  they 
arrived  on  March  2S.    The  evidence  showed  that  the  potatoes  were  sold 
on  a  delivered  "basis  and  arrived  at  destination  on  March  2S,  193^  a-nd 
unloading  was  completed  on  March  30. 

2,  Complainant  failed  to  establish  hy  a  fair  preponderance  of 
evidence  that  the  potatoes  were  frozen  v/hen  they  arrived  at  destination* 
An  inspection  was  made  "by  the  complainant  when  the  potatoes  arrived  and 
no  corapla-int  of  any  kind  was  made  until  Aioril  3j  193*+.  v/hen  complainant 
wired  respondent:     "POTATOES  BACK  END  OF  POWHATM  CAR  FROST  BITTEII  WILL 
ULTLOAD  IF  YOU  PROTECT***".     Respondent  did  not  ioiow  that  the  potatoes 
had  already  heen  inspected  and  unloaded,  and  believing  ths-t  those  in 
the  haclr  end  of  the  car  were  found  to  he  "fros-t;  "bitten",  agreed  to 
protect  the  complainant.     Hothing  further  was  hoard  "by  respondent  from 
complainant  until  May  2o,  v/hen  complainant  claimed  damages  of  $226. OU. 
The  complaint  was  dismissed. 

S-1206,  Feb.  7,  1936,  Docket  17^-1-0:  (Hearing) 

1RPF0RI)_FRUIT_&_PR0DUCE_C0J^M  BRADFORD,^  TE^L  v._L  JvL  KIRKPATRICZ 
COlffAlJY,_RIPLEY,_TM._and_L_^M^  KIRI^ATRICK  COMPMY  v._BR.'i^FORD  FRUIT 
&  PRODUCE  C0MPA1TY._ 

Violation  charged:    Failure  to  account, 
Prj.ncipal  points_involyed:     Countercomplaint  for  breach 
of  \7arranty  after  acceptance  as  to  grade  and  pack 
not  proven  and  no  damages  collectible;  respondent 
.■      '  liable  for  invoice  price  of  two  cars  purchased. 

Order:     Reparation  $18 SS.50,  with  interest,  awarded 
Bradford  Fruit  &  Produce  Co. 


Outline  of_Facts_ 

Bradford  Frait  &  Produce  Co.  is  referred  to  as  complainant  in 
this  case  and  L.M.  ICirkpatrick  Company  as  respondent. 

Complainant  alleged  that  on  June  27,  193^  it  sold  to  respondent 
a  car  of  tomatoes  at  a  total  f.o.b.  invoice  price  of  $1073* 75»°^  which 
a  balance  of  $375  remained  due  and  owing  at  time  of  filing  complaint 
and  that,  on  July  7*  193^  "J^^'^o  more  cars  of  tomatoes  were  sold  to  respond- 
ent at  a  total  invoice  price  of  $1882.50,  which  amount  remained  unpaid. 
Complainant  sought  an  award  of  $2263.50* 


Respondent  alleged  that  on  Jime  25,  1^3^       purchased  from  com- 
plainant 5  cars  of  tomatoes,  one  of  which  was  sold  "by  respondent  to  a 
"buyer  in  Syracuse,  hut  that  when  attempt  ws-s  made  to  divert  the  car  to 
that  b-uyor  it  was  fowid  that  another  partly  had  ohtaincd  possession  of 
the  shipment,  and  respondent,  "being  required  to  furnish  a  car  on  the 
contract  to  the  SjTacuse  "buyer,  su"bstituted  the  car  mentioned  in  the 
ahoTre  paragraph  as  sold  on  June  27;    that^^coniplainant  had  heen  given 
a  check  in  payment  of  the  car  purchased  on  juhe  25  and  to  adjust  the 
matter  that  check  was  applied  on  the  car  purchased  on  June  27,  and 
therefore  there  was  no  unpaid  balance  due  on  that  car;    that  payment 
on  a  check  given  for  the  $1882.50  "balance  was  stopped  to  protect 
respondent  on  other  purchases,  3  cars  of  tomatoes  purchased  during  the 
period  July  1  to  7,  193^  as  U.S.  Ho.  1  stock  "being  only  85^  U.S.  1, 
which  occasioned  a  loss  of  $1586.51,  and  7  other  cars  purchased  as 
straight  pack  "being  irregular  pack,  which  occasioned  a  loss  of 
$1531.25.. 

Complainant's  witness  contended  that  the  terms  of  the  contract 
were  S5/o  U.S.  1  and  that  straight  pack  was  not  mentioned;  respondent's 
witness  stated  that  the  terms  were  always  U.S.  1,  straight  pack.  Federal 
inspection  certificates  showed  that  the  three  cars  graded  85^  U.S.  1 
and  that  in  six  of  the  seven  cars  the  stock  did  not  asstune  the  status 
of  straight  pack.    Complainant's  witnesses  testified  that  only  four 
cars  of  tomatoes  were  sold  to  respondent  on  June  25,  193^.  while 
respondent's  witnesses  testified  that  five  cars  viere  purchased  on  that 
date. 

S^iiligs  included_in  Deci^ion_ 

1.  The  T;eight  of  the  testimony  supported  respondent's  contention 
as  to  the  purchase  of  5  cars  on  the  date  in  question  and  that  complainant 
only  diverted  h  cars.    Respondent  showed  that  5  cars  were  paid  for  on 
that  date  and  a  member  of  complainant  company  admitted  receipt  of  check 
covering  the  5  cars.    Complainant  was  therefore  reqiiired  to  comply  with 
the  contract  and  did  so  "by  supplying  the  car  mentioned  as  sold  on  June 
27.    That  the  complainant  was  av;are  respondent  was  using  this  car  as 

a  substitute  car  and  that  respondent  was  contending  5  cars  were  purchased, 
is  clearly  shown  by  the  act  of  complainant  in  applying  the  check  in 
payment  of  the  ^th  car  to  the  car  supplied  on  June  27;     therefore  com- 
plainant was  not  entitled  to  the  $375  balance  claimed. 

2.  The  testimony  for  respondent  failed  to  sustain  the  contentions 
of  the  count ercoraplaint  as  to  the  contract  for  U.S.  1  cars,  straight  pack. 
The  count  ere  omplaint  was  in  the  nature  of  an  action  for  breach  of  warranty 
after  acceptance  and  the  burden  of  proof  was  therefore  upon  respondent. 
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3.    Respondent  accepted  the  cars  at  invoice  price  and,  having 
failed  to  show  that  the  terms  of  the  contract  v;ere  on  the  "basis  alleged 
or  that  the  cars  did  not  meet  the  terms  of  the  alleged  contract, 
respondent' oGfiild- not  recover  for  the  amotmt  of  damages  claimed.  The 
proof  offered  td-  show  damages  was  incompetent  and  wholly  insufficient. 

Th6  weight  of  the  testimony  was  with  complainant  and  that 
company  T/as  awarded  $lSoS'. 50,  with  interest. 

S-120S,  Teh.  10vl936,  Docket  I91I:  (S.P.) 

LEpiTAim,_CrtOSSET_& _RniEY,_INC^,_HgPEET,  IDiilO  v^  Wj^K3R-SMira_CpivIPMY^ 
BHpmKJOD,_TEXAS^    ■  "  " 

Yiplation  charged:     Failure  to  T.'icount. 
,/•;•      1  v.- •  Principal  point s_invcilved;_  PLesp^'-id^nt  accepted 

-potatoes  on  uncondition&.i  protection;  2^  hour 
rule  has  no  application  when  produce  accepted; 
complainant  entitled  to  proceecis  potatoes  sold 
"by  carrier;  respondent  justified  in  deduction 
for  loss  and  expense  of  reconditioning  stock. 
Order:     Conrplaint  dismissed. 

Outline  of_Facts_ 

On  or  ahout  Oct.  10,  193^  complainant,  through  a  "broker,  sold 
to  respondent  a  carload  of  U.S.  #2  Idaho  Eusset  potatoes  for  shipment 
from  Jerome,  Idaho  to  San  Angelo,  Texas.     Complainant  claimed  that 
upon  arrival  of  the  potatoes  at  destination  respondent  telegraphed, 
through  the  broker,  on  Oct.  IS  that  practically  every  sack  showed 
decay  and  mold;    that  the  telegram  indicated  the  loss  would  not  "be 
great  and  complainant  telegraphed  immediately  to  ascertain  the  time 
of  arrival,  and  requested  that  an  inspection  "be  made  "by  the  Western 
Weighing  and  Inspection  Bureau  as  to  condition,  and  on  this  "basis 
complainant  would  protect  respondent  against  any  loss;     that  the  carrier 
telegraphed  complainant  on  Oct.  I3  that  the  potatoes  arrived  on 
Oct.  15;     that  respondent  should  have  advised  complainant  of  the 
condition  of  the  potatoes  within  2^  hours  after  arrival;     that  complain- 
ant then  advised  respondent  on  Oct.  19  that  the  defects  mentioned 
hy  the  railroad  agent  v/ere  loormissilDle  and  therefore  complainant 
withdrevf  protection;    that  65  saclns  which  respondent  claimed  were 
unmerchantable  v/ere  sold  by  the  carrier;     and  that  respondent  owed 
complainant  the  sun  of  $9S.91« 


Respondent  denied  the  allegatiojns^  of  the  complailit  and  alleged 
that  the  potatoes  arrived  at  respondent's  Siding  in  San  Angelo  at 
-about  k  P.M.  Oct.  18  and  were  immediately  inspected;     that  the  carrier 
was  advised  iDy  telephone  of  the  decaying  condition  and  the  carrier's  agei 
agreed  to  immediately  wire  the  shipper  or  his  agent  and  later  stated 
the  shipper  had  "been  advised;     that  complainant  was  advised  of  the 
condition  v/ithin  an  hour  after  the  car  was  spotted  on  respondentia 
siding  .for  inspection;     that  in  the  meantime  respondent  advised 
complainant's  agent  hy  telephone  of  the  condition  of  the  stock  and 
agreed,  with  complainant's  agent's  v;ired  approval  on  Oct.  IS,  to  accept 
the  car  on  the  basis  of  protection  for  loss;  Gi.rat  it  was  impossible 
to  give  the  percentage  of  decay  at  that  time  and  respondent  did  not 
say  the  loss  would  not  be  great  and  that  respondent  knev/  nothing  of  any 
conditional  protection  or  that  it  should  comply  with  certain  requests 
before  protection  would  be  granted. 

The  evidence  disclosed  the  potatoes  were  inspected  at  shipping 
point  on  Oct.  S  by  a  Federal-State  inspector  and  at  that  time  conformed 
to  the  specifications  of  the  contract.    The  pct;vboeE  arrived  at  desti- 
nation at  10; 00  p.m.  Oct.  15  and  respondent  was  notified  by  telephone 
at  S:00  a.m.  Oct.  l6.    The  car  was  placed  at  3:00  p.m.  on  Oct.  IS,  or 
within  one  hour  after  the  delivery  order  was  surrendered.    On  October 
IS  the  broi::er  advised  the  complainant  that  the  respondent  had  telephoned 
that  the  potatoes  in  practically  every  sack  inspected  showed  decay  and 
mold  and,  if  accepted,  must  be  protected  against  loss.    The  broker 
stated  "Don't  thinlc  claim  will  be  very  large."    The  complainant  replied 
by  telegram  the  same  date  to  the  effect  that  protection  would  be 
granted.    On  Oct.  19  complainant  telegraphed  respondent  that  the 
defects  were  permissible  and  complainant  "will  assume  no  loss  under 
*  *  *  circumstances."    Respondent  returned  65  sacks  to  the  carrier, 
which  were  sold  for  $26,  and  this  amount  is  now  held  by  the  carrier. 

Ralings  includgd_in  Decision 

1.  The  respondent  accepted  the  potatoes  on  the  basis  of  the 
protection  promised  by  complainant  before  cornplainant  telegraphed  that 
the  protection  would  he  withdrawn.    Complainant  should  have  granted 
the  protection  conditionally  if  it  desired  to  obtain    further  facts. 
The  evidence  does  not  show  that  any  material  facts  were  withheld  from 
the  broker  who  was  acting  as  agent  for  complainant. 

2.  The  2U  hour  rule  is  applicable  where  there  is  a  rejection  and 
has  no  application  where  produce  is  accepted  based  on  protection. 
Respondent's  contention  that  the  2^  hours  time  did  not  start  until  the 
car  was  placed  on  "respondent's  siding  or  wharf"  was  also  vdthout  merit. 

3.  ^hile  this  Department  has  no  jurisdiction  over  the  carrier 
under  the  Act,  it  would  appear  that  complainant  is  entitled  to  the  $26. 

h.    Respondent  was  justified  in  deducting  $9S.91  representing  the 
loss  and  expense  in  connection  with  reconditioning  the  potatoes  and  the 
complaint  was  dismissed. 
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S-1209,  Feb.  10,  1536» ,  Dpcl^et 'I9US:  (S.P.) 

BROOKSVILLE  ORCHAIffi  C0:\_I!IC_^,_;7AyiSSEpR0,_VA._v.  1ATI0NAL_C0%:ISSI01 
DI  STRISU^I1TC-_C0I^0RA5;I0H_^ .  WASH  IIGTOH ,  _D^C^ 

.  Violation  c>iar;Sed:  Failure  to  account  for  a 
consignment . 

Principal  point  involved:     Failure  to  account  for 

consigned  goods  a  violation  of  the  Act. 
Order:     Reparation  $-i-29.04,  v/ith  interest. 

.  Outline  of _Facts_ 

In  tlie  month  of  March,  1935  complainant  consigned  to  rest)ondent , 
to  be  sold  for  complainant's  account  for  a  comm.ission  of  10^,  a 
carload  of  apples,  complainant  to  pay  the  freight  and  cartage.  Com- 
plainant alleged  failure  of  respondent  to  acco-unt  for  the  shipment  and 
sought  an  award  for  the  amount  of  the  net  proceeas.     Respondent  failed 
to  maize  any  answer  to  the  complaint. 

At  the  hearing  in  PACA  Docket  I905 ,  Sec.  Dec.  1111,  disciplinary 
complaint  of  PI. A.  Spilman  v.  this  respondent,  in  which  Tf.E.  Burton  was 
found  to  be  responsible  for  this  respondent,  a  Department  investigator 
testified  that  an  examination  of  respondent's  records  indicated  that 
this  car  contained         bu.  baskets  and  31  bbls.  of  apples  received  on 
Iferch  12,  which  were  sold  for  a  gross  of  $571*  15.  'tb.e  freight  amounting 
to  $59-75         commission  to  $57* H-    After  inquiry  among  commission  men 
the  sum  of  $25.25  was  fixed  as  a  reasonable  cartage  charge,  leaving  net 
proceeds  of  $J+29.0U  on  the  shipment. 

.Rglinis:  included  in_Decj,sion 

Respondent's  failure  to  account  and  pay  to  complainant  the  net 
proceeds  received  from  the  sale  of  said  apples  was  ir  violation  of  the 
Act.     Complainant  v/as  av/arded  $429. 04,  with  interest. 


8-121^;,  Feb.  20,  1936,  Docket  19^+7:     (S.P.)  ' 

FRPZ  IimUT0_&_C0.^  LTD.^  LOS  Ai^TGELES  ,_CALIF_^  v._PSTSR_S_^  SCAimM  &  SOITS^ 
INC.^  DETROK.jaCK. 

Violation  charged:  Rejection. 
Piunciml  2<^i^is_inv^lved:     Definition  of  teiras 
"v/ell  blanched"  and  "fairly  well  blanched"; 
respondent's  agent  authorized  purchase  car 
"good  quality  and  bleach";     rejection  justified 
since  car  did  not  meet  respondent's  specifications. 
•  Order:     Comolaint  dismissed. 


Outline  of_Ilacts 

Complainant  alleged  that  on  or  about  Jan.  3»  1935 »  tlirough 
respondent's  agent,  complainant  contracted  to  ship  to  respondent  one 
carload  of  celery  at  an  agreed  price  f.o."b.  shipping  point,  with  terms 
net  cash  shipping  point  acceptance,  the  contract  calling  for  no 
specific-  gr^de;     that  the  car  was  shipped  on  the  same  date  and  at  the 
time  of  ■loading  was  inspected  hy  respondent's  hroker  and  found  to  be 
of  ijhe  character,  grade  and  quality  ordered,  and  accepted  by  him  at 
the  time  of  shipment;  that  on  Jan.  11  the  railroad  agent  in  Detroit 
notified  complainant  the  shipment  was  "refusoi  ?*.ccount  not  as  ordered" 
and  was  then  resold  by  complainant  for  $1S2,63  less  than  the  contract 
price,  for  which  complainant  asked  an  award. 

Respondent  contended  that  its  agent  was  only  authorized  to 
purchase  for  it  a  car  of  "xvell  blanched"  celery  and  that  this  celery 
failed  to  comply  with  that  specification. 

The  certificate  issued  by  a  Federal  insj-oc^tor  at  Detroit, 
Michigan  on  Jan.  l6,  1935  showed  the  celery  to  be  "generally  fairly 
well  blanched;  grade  defects  averaging  15^    consisting  mostly  of 
pithy  and  -ooorly  blanched  stalks"  and  to  grade  "approximately  85^ 
U.S.  1  qx-iaiity." 

Rulings  lncluded_in  Deci^i^n 

1.    Respondent  authorized  its  agent  to  purchase  and  cause  to 
be  shi-pped  a  carload  of  celery  of  "good  quality  and  bleach"  and 
respondent's  specifications  and  the  authority  of  said  agent  to  act 
for  respondent  were  comrminicated  to  complainant.    The  telegrams  exchan 
between  the  broker  and  respondent  showed  the  respondent  did  not  want 
"Fairly  well  blanched"  celery,  but  "good  quality  and  bleach. "  U.S. 
Standards  for  rough  celery  define  the  term  "well  blanched"  to  mean 
that  the  mid-rib  portions  of  the  branches  on  the  stalks  are  generally 
of  a  creamy  white  color  and  "fairly  well  blanched"  to  mean  that  the 
mid-rib  portions  of  the  branches  on  stalks  are  generally  of  a  light 
greenish  to  creamy  white  color.    There  was  nothing  to  indicate  that 
both  seller  and  buyer  were  not  familiar  with  the  meaning  of  the  terms 
employed  in  the  exchange  of  wires.. 

The  celery  was  not  well  bleached  or  of  good  quality  and  bleach, 
and  on  that  account  did  not  conform  to  respondent's  specifications 
and  respona.ent' s  rejection  was  not  without  reasonable  cause.  The 
complaint  was  dismissed. 
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S-1216,  Fe'b.  27,  1936,  Docket  I79S:  (S.P.) 

S._GOLDS^vIT,_IlJC^,_OT_Y0BX,  JLY_^  v.JwL  S'TEEKICZ_^  Ii^^C._^  lEH-A^K,^  ^.J. 

Violation  charged:     Failure  toaccauait. 

Principal  po4nt.s_ involved:     ITo  completed  contract 
of  x^urchase  and  sale  entered  into;  respondent's 
diversion  to  complainant  no  indication  of  acceptance. 

Order:     Complaint  dismissed. 

"  "    ■  OutHne  pf_  Fact^ 

Complainant  claimed  that  on  or  ahout  Nov.  7>  193^  it  sold 
respondent  a  carload  of  green  "beans;     that  respondent  inspected  the 
shipment  at  destination  and  thereafter  diverted  the  car  to  complain- 
ant at  Hev/  York  City,  the  diversion  involving  s  ich  exercise  of  control 
over  the  shipment  as  amounted  to  acceptance  ther'-.of:     that  complainant 
resold  the  "beans  for  respondent's  account,  and  3,:..ked  for  a  reparation 
av/ard  for  the  difference  "between  the  net  returns  received  upon  resale 
and  the  contract  price. 

pLespondent  claimed  negotiations  for  the  purchase  of  a  car  of 
fancy  "beans  were  had  hy  telephone  on  Nov.  7".     that  the  complainant 
offered  a  car  of  fancy  stock  then  rolling  toward  Ne^v  York  to  "be 
stopped  at  Nev/ark  for  respondent's  inspection  and  approval;    upon  such 
inspection  the  car  ;7as  found  not  to  contain  fancy  "beans  and  respondent 
called  complainant  by  telephone  and  so  informed  him  and  complainant 
then  asked  respondent  to  divert  the  car  to  complainant  at  Nev/  York 
City  inasmuch,  as  complainant  "believed  tliat  a  "better  marked  was  in  view. 

The  record  showed  the  "beans  v/ere  shipped  from  Canal  Point, 
Fla.  on  Nov.  3>  193^.     On  Nov.  7        oral  agreement  "by  telephone  was 
reached  "betv/een  complainant  and  respondent  whereby  recpondent  was  to 
take  the  beans  at  $3.15  P©^  hamper  delivered  at  Newark,  N.J,  Respond- 
ent had  not  seen  them..     Compla,inant  diverted  the  shipment  to  respondent, 
respondent  inspected  it  at  Nev/ark  and  notified  complaxnant  the  exami- 
nation shov/ed  the  beans  were  not  fancy,  and  on  Nov.  o  notified  the 
carrier  to  deliver  the  car  to  complainant  at  Nev;  York  City. 

.Rulings  _included_in  5ecision_ 

1.  '  No  completed  contract  of  purchase  and  sale  v;as  entered  into 
nor  v;as  any  purchase  and  sale  agreement  made  and  signed  by  respondent 
Or  its  agent. 
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2.    Respondent's  diversion  of  the  car  to  complainant  in  the 
manner  above  stated  in  no  way  indicated  an  intention  on  the  part  of 
respondent  to  accept  the  shipment.    Respondent  ohviously  intended  the 
diversion  to  m,ean  exactly  the  opposite.    The  statute  of  fi'auds 
applicahle  ;t;0'  sales  mde  in  hoth  the  States  of  New  York  and  I^Tew  Jersey 
provides  that  the  sale  "shall  not  he  enforceable  hy  action  unless  the 
"buyer  shall  accept  part  of  the  goods,  or  choses  in  action,  so  contracted 
to  he  sold,  or  sold,  and  actually  receive  the  same,  or  give  something 
in  earnest  to  bind  the  contract,  or  in  part  pa;;/ment ,  or  unless  some 
note  or  memorandmn  in  writing  of  the  contract  of  sale  be  signed  by 
V/rthe ' party  to  be  charged  or. his  agent  in  that  b-.half." 

S-1219,  Feb.  29,  1936,  Docket  18^5;  (S.P.) 

SOUTHGATS  BROLIEEAGE  CO^,_IIC^  TMDING  AS_SpUTIJG-ATE_PEODUCE  C0,_^  fOHFOLiC, 
IAi-._v_,  3iJTAC-LIA  PRODUCE  COHPORATlOf, JTOI^OLK^  TA^ 

,  Violation  charged:  Rejection. 
Principal  poj.nt  _involved:     Insufficient  evidence 

that  contract  was  entered  into. 
Order:     Complaint  disraissed. 

Outline  of_Pacts_ 

Complainant  alleged  that  on  or  about  April  13,  1935  sold 
to  respondent  a  carload  containing  UOO    lOO-lb.  bags  of  U.S.  vfl 
Maine  C-reen  liountain  table  potatoes  at  the  agreed  price  of  $1.20 
per  bag  f.o.b.  warehoase  Norfolk,.  Va. ;     that  the  potatoes  arrived  at 
Norfolk  on  April  19  and  complainant  rendered  an  invoice  to  respondent 
•  and  forv/arded  a  delivery  order  authorizing  delivery  to  respondent; 
that  on  April  20  one  of  respondent's  employees  examined  the  potatoes; 
that  respondent  did  not  take  possession  and  on  May  1  advised  it  was 
unwilling  to  go  through  v/ith  the  transaction  and  disclaimed  making  the 
purchase;     that  since  the  potatoes  were  not  accepted  by  May  3.  and 
after  due  notice  to  respondent,  complainant  sold  the  potatoes  for 
respondent's  account  for  the  net  sum  of  $3^0  and  sought  an  award  of 
deunages  in  the  sura  of  $120.     Complainant  supported  its  contentions  by 
a  sworn  statement  of  its  sales  manager  stating  that  orders  had  been 
accepted  from  the  respondent  with  the  understanding  that  payment  would 
be  made  at  time  of  delivery,  and  he  referred  to  three  transactions 
of  the  kind. 

Respondent  stated  that  inquiry  was  made  about  a  car  of  potatoes 
and  the  potatoes  were  inspected  by  his  employee  but  that  respondent 
neither  ordered,  left  a  draft,  nor  signed  an  order  for  the  car,  and 
denied  that  there  was  a  sale. 
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.Ralinjg; .  included  iii_Decision 

Complainant  failed  to  establish  "by  a  fair  preponderance  of 
the  evidence  that  a  contract  of  purchase  was  entered  into  "by  the 
respondent.    The  complaint  was  dismissed. 

S-1222,  Llarch  5,  I936,  Docket  I7S3:  (S.P.) 

G:.1._SMITH^  MIi^^APOLIS,_MIM._v^  FLORIDA  FRUIT  COMPMY,_DUBUqUE^  lOWA^ 

Violation  charged:     Failure  to  account. 

Principal  E.oJ.nt_s_ involved:     Stem  end  rot  a  disease  of 

field  origin  and  melons  affected  not  in  suitable 
..     :'"         shipping  condition;     respondent  entitled  to  allowance 

for  decayed  melons  but  liable  for  balance  purchase 

price. 

Order:     Reparation  $US ,  with  interest. 

Outline  of_Facts 

Complainant  and  respondent  entered  into  a  contract,  through  a 
broker,  for  the  purchase  and  sale  of  "1  car  Texas  Dale  watermelors, 
2^  average,  fresh  loaded  stock,  good  red  cutting  at  ^0^  cwt.  fob" 
Runge,  Texas,  or  a  contract  price  of  $13^.^5'    I'he  freight  charges 
were  $231.35,  mlcing  a  total  delivered  cost  of  $365.70  for  1037  melons 
in  the  car,  or  a  fraction  more  than  35?^  per  melon.    The  melons  were 
shipped  on  June  12,  193^,  and  diverted  to  Dubuque,  Iowa,  arriving 
at  6:^45  a.m..  on  June  I7,  and  the  consignee  was  notified  at  7-30  a.m. 
The  unloading  was  started  at  9  a.m.  on  Juae  18  and  finished  at  1  p.m. 
June  19.     Complainant  claimed  that  the  melons  were  accepted  by  respond- 
ent and  he  sought  an  award  for  the  sum  due  in  payment  therefor. 

Respondent  contended  the  car  v/as  opened  by  ret.ponde^.it  or  its 
employees  and  a  large  number  of  decayed  melons  noted-     that  i-espondent 
immediately  telephoned  the  broker  of  the  condition  ar.d  the  broker  advised 
respondent  to  unload  at  once  and  they  would  take  the  matter  up  with 
the  shipper;     that  the  broker  informed  respondent  that  the  shipper 
Y/ould  not  make  an  adjustment;     that  2^7  decayed  melons  were  found 
in  the  car,  the  decay  being  stem  end  rot;     and  denied  that  absolute 
refusal  had  beon  made  to  pay  for  the  melons  but  tliat  respondent  was 
willing  to  pay  $^3.03,  which  was  the  amount  due  complainant.  Respond- 
ent's deposition  witness  testified  as  to  the  number  of  decayed  melons 
in  the  cari 
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Eolings  inclucLed„in  Decision 

1.  The  v/atermelons  did  not  conform  to  the  specifications  of 
the  contract  of  sale  for  the  reason  that  some  of  them  contained  a 
stem  end  rot  disease  which  is  of  field  origin  and  therefore  they  were 
not  in  siiitahle  shipping  condition,  causing  a  loss  of  2^7 »  '^lie 
delivered  cost  of  which  amoomted  to  $S6.^5' 

2.  Respondent  accepted  siiid  unloaded  the  melons  and  admitted 
there  were  7S0  good  melons.    Complainant  was  awarded  $US,  with 
interest,  the  amount  of  the  award  heing  the  d":-.ference  Tsetween  the 
contract  price  of  $13^.^5  and  $S6.^5,  the  delivsred  cost  of  the  2^7 
decayed  melons. 

S~1223,  llarch  5,  I936,  Docket  I906:  (S.P.) 

RICHMM  &  SAMUELS  ,_INC_^,1EW  TOEK^  I.I._v^  JOip"_AIELLO  &  BRp._COBP._^ 
ALBMY^  IJ.Y. 

Violation  cliarged:     Rejection  v/ithout  reasonahle 
cause. 

Principal  point s_ involved:     Onions  sold  f  oh;  in 
ahsence  of  grade  or  quality  specification  com- 
plainant   must  deliver  produce  suitable  for 
purpose  for  which  purchased  and  in  suitable 
shippin;g  condition;     onions  affected  with 
excessive  Gray  Mold  Rot  not  in  suitable 
shipping  condition. 
■  .        •     Order:    Complaint  dismissed. 

Outline  of_Eacts_ 

,  On  or  about  April  5,  1935*  through  a  broker,  coiiiplan.nant  sold 
to  respondent  a  carload  of  Chilean  onions,  Spanish  t;,^:.?.  Valencias,  3" 
minimum,  at  $2.60  per  crate  fob  New  York  GLty,  which     mions  were 
shipped  from  New  York,  N.Y.  ,  through  Weehawken,  N. J. ,  to  respondent 
at  Albany,  U.Y.    Complainant  claimed  that  the  broker  was  respondent's 
authorized  agent  and  the  contract  was  evidenced  by  a  standard  form  of 
broker's  memoranduir;  of  sale,  which  requires  that  it  be  signed  only 
"by  the  broker;    that  prior  to  the  execution  of  the  memorandum  of  sale 
the  brokers  were  advised  that  the  onions  were  soft  at  the  stem  end  ajid 
might  not  stand  up  under  shipment  to  Albany  so  as  to  arrive  in  the 
best  condition  and  the  brokers  advised  complainant  they  would  be 
satisfactory  to  respond.ent;     that  the  memorandum  of  sale  did  not 
specify  the  condi^tion  and  quality  of  the  onions  and  they  were  in 
merchantable  condition;     that  on  April  5  complainant  duly  mailed  to 
respondent  the  original  confirmation  of  sale  and  invoice  and  respond- 
ent neither  orally  nor  in  writing  h^s  ever  denied  that  the  onions  were 
purchased  by  him  but  upon  arrival  at  Albany  they  were  rejected  and  resold 
by  complainant  for  respondent's  account,  such  resale  resulting  in  a 
loss  of  $357 'l^S  for  which  complainant  sought  an  award. 
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Respondent  alleged  that  it  placed  an  order  with  the  brokers 
for  a  car  of  Spanish  type  onions  at  $2.60  per  "box,  subject  to  approval, 
inspection  and  acceptance  by  respondent  at  siding  at  Albany;     that  the 
brokers  submitted  to  respondent  tjie  usual  f orra  of  standard  memorandum 
of  sale  containing  specifications  reading  "one  (l)  car  Spanish  type 
Valencia  onions  3"  Igr.  @  $2.60  fob  Brooklyn;"    that  the  memorandum  of 
sale  contained  the  signature  of  the.  brokers  and  did  not  contain  the 
signature  of  respondent  and  there  had  not  been  any  confirmation  of 
sale  executed  by  respondent;    and  that  the  onions  were  inspected  by 
respondent  at  Albany  and  rejected  for  the  reason  that  they  did  not  meet 
respondent's  requirements  and  did  not  conform       the  representations 
made  to  respondent;    and  that  the  inspection  certificate  showed  an 
average  of  lOfo  decay. 

federal  inspection  at  Albany,  N.Y.  on  April  S,  restricted  to 
condition  only  showed:     "Stock  is  mostly  firm  and  dry.     In  most  crates 
decay  ranges  from  2  to  l^fo,  in  a  few  crates  I5  to  30^,  averaging  lOfo. 
Decay  is  iT.ostly  G-ray  Mold  Rot  and  Soft  Rot," 

.Rulings  included_in  Decision_  . 

1.  The  record  showed  that  the  onions  were  sold  on  an  fob  basis. 
The  broker' s  standard  memorandum  of  sale  shov/ed  that  on  April  5  complain- 
ant sold  to  respondent,  through  a  broker,  one  rolling  carload  of 
"Chileaja  onions,  Spanish  type  Valencias,  3"  minimum  at  $2.60  per  crate 
f.o.b."    Complainant  confimed  the  sale  on  the  same  day  by  mailing 

to  respondent  a  confirmation  of  sale  reading  in  part  "5OO  boxes 
Chilean  onions  at  $2.60  f.o.b.  New  York,  out  IJew  York  V5/35. " 

2.  In  the  absence  of  specification  as  to  grade  or  quality 
complainant  mast  deliver  produce  suitable  for  the  purpose  for  v/hich  it 
was  purchased,  if  Iraiown,  and  must  deliver  to  the  carrier  produce  in  a 
condition  suitable  for  shipment  to  the  designated  destination.  Neither 
complainant  nor  the  broker  represented  the  onions  to  oe  ox  any 
particular  quality,  grade  or  condition. 

3-     The  onions  were  not  in  suitable  shipping  condition  at  the 
tim.e  of  shipment.     G-ray  Mold  Rot  is  a  slov/ly  progressing  organism  and 
shipments  of  onions  which  are  affected  with  it  and  snow  decay  ranging 
from  2  to  l^fo  in  most  crates  and  I5  to  ^Ofo  in  others,  averaging  lOfo, 
3  days  after  date  of  shipment,  mast  under  these  conditions  be  considered 
to  have  contained  at  least  a  considerable  portion  of  onions  in  a  more 
or  less  advanced  stage  of  decay  v/hen  loaded  in  the  car.     Since  no  proof 
was  furnished  that  respondent,  or  the  broker  negotiating  the  sale,  had 
knowled^^'e  of  or  waived  the  condition,  the  complaint  was  ordered 
dismissed. 
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S-1229,  l^Iarch  31,  1936,  Docket  1977:  (S.P.) 

M._STEEinCK,_INC^,pMJmK^  v._LOT,_S0MHR3R  &  CO^._ra_IOI^,_U^Y^ 

^iolation_cliai:ged:    Failure  to  accocmt. 

Principal  point s_involved:     YHiether  sale  was  $1.90 
per  lu^  f  .o.Td*  ITev/ark,  I.J.  ,  or  $1.75  per  lug 
delivered  Jersey  City,  U.J.;     incumbent  upon 
complainant  to  establish  the  material  allegations 
of  complaint. 

Order:     Complaint  dismissed. 

Outline  of_!Fact.s 

On  or  about  October  19,  193^.  complainant  and  respondent  entered 
into  a  contract  for  the  sale  and  purchase  of  a  carload  of  tomatoes 
shipped  in  interstate  commerce  from  Guada-lupe,  California,  to  Newark 
or  Jersey  City,  N.J.     Complainant  sought  an  av/ard  for  $109-79  as  the 
amount  remaining  due  on  the  carload;     respondent  claimed  the  full  purchase 
price  had  been  paid. 

The  contract  of  purchase  and  sale  was  oral  and  there  was  direct 
conflict  in  the  evidence  between  the  complainant  and  the  respondent  as 
to  v/hether  the  sale  price  was  $1.90  per  lug.  f.o.b.  Hev/ark,  H.J.  ,  as 
coniplainant  alleged,  or  $1.75  per  lug  delivered  at  Jersey  City,  iJ.J., 
as  respondent  alleged.    Neither  party  submitted  any  evidence  in 
v/riting  in  support  of  either  contention  and  no  testimony  was  submitted 
by  either  party  from  any  witness  not  connected  with  either  of  the 
parties. 

Ruling .included  in  Decision 

■  It  was  incumbent  upon  the  complaintnt  to  establish  by  a  fair 
preponderance  of  the  evidence  the  material  allegations  in  the  complaint, 
which  complainant  failed  to  do.    The  complaint  Y/as  ordered  dismissed. 


HEAHIITQ-  COMPLAIITMTS       _  Al^IOUM'S 

S~1230,  Mar.  31,  193^,  Docket  2017  -  J.C;_FAl/IECHOf  CO_^,JvmmSA^  &  int. 

S-1231,  Mar.  31,  193^,  Docket  19^44  -  BERT_ISRpL,_HOKlILL^  ¥Sm^  -Jlk.^O  &  int , 

S-123^,  Mar.  31,  1936,  Docket  I95O  -  NJiffIOi^AL_FRUIT_&_VE&ETABp_SyXHM 

W,^  PlfflS^ra  ISLE_,  MADTE.  l^kM  &  int, 

S-1235,  Mar.  31,  I93S,  Docket  2002  -  JOfES  &  KkYAl^E  CO^  LTD.^L0S_A1IG-SLES , 

.    CALIE.    •  3^S.79  £.  int. 

S-1236,  Mar.  31,  1936,  Docket  19^2'-  ¥ILLmS_&_imiEY_^  OTEKil^  1221.12  &  int, 

KMSAS. 

S-1237,  Har.  31,  1936,  Docket  19^9  -  R.L._HIGGINS_&_Cp.^  MIMEAPCLIS ,  15^-7.39  &  int 

MIM. 

AGAINST  THE  F._EODEEICK  C0MPA1TY,_DALLAS ,_TEXAS EESPOlTOm^ 

Violation  charged:    5'ail'u.re  to  account. 

Principal  point  involved;     Respondent  liatle  for  the 

proceeds  of  produce  sold  for  the  acooimt  of  the  shippers. 
Order:     Complainants  awarded  reparations  in  the  amounts 

set  opposite  their  names  in  the  ahove  heading. 

Outline  of_Eacts 

.The  ahove-named  con^jlainants  shipped  in  interstate  commerce  to  respondent 
produce  to  he  iiandled  "by  respondent  on  a  consignment  basis.     Respondent  accepted 
and  sold  the  produce  hut  failed  to  remit  to  the  complainants  the  net  proceeds 
realized  from  such  sales,  for  which  the  complainants  sought  awards. 

A  formal  hearing  was  held  at  Dallas,  Texas,  on  January  13,  193^  at  which 
the  disciplinary  complaint  of  H.A.Spilman  against  the  same  respondent  S-1226, 
Docket  1953  was  also  considered.     Respondent  adm-itted  the  allegations  of  the 
coniplaints.  Fir.  E.  Rodreick  testified  that  he  v;as  the  actual  owner  of 
respondent  fim  and  that  the  affairs  of  respondent  arc  tcrm.inatod  except  for 
collections  of  accounts  and  other  business  incident  thereto.     Respondent  is 
no  longer  engaged  in  business  under  license  from  the  Department  of  Agriculture. 

Ruling  included  j.n_Decisj,ons 


Respondent  failed  truly  and  correctly  to  account  to  complainants  and 
complainants  v;ere  awarded  reparations  in  the  amounts  set  forth  above. 
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S~1233.  April  1,  1936,  Docket  l^Bk:  (S.P.) 

_UEICK:_&_H0LLIS,_L0S_MG-ELES^  CAXIF._v^  SPRA.GilE_FMJIT_Cg.^ 
PITTSBURGH^  PA^ 

Violation  charged:     Rejection  witlioat  rdasonalDle 
■     ;  cause.  •■  •       -.      ■  ^  ■  -  > 

PrinciiDal  i)Oints_ involved:  • 'Incorrect  "billing,  causing 

loss  of  sale  to  prospective  purchaser,  sufficient 

ground  for  rejection. 
Order:     Complaint  ordered  disiriiSr.ed. 

.  Outline  of  _Facts 

On  or  a"bout  September  20,  133^  respondent  contracted  to  purchase 
from  conplainant  on  a  delivered  "basis  a  carload  of  U.S.  No,  1  grapes 
shipped  from  North  Dinuha,  '  Calif .  to  Pittchurgh,  Pa.  Complainant 
alleged  that  tender  of  the  grapes  was  made  to  rscpondent  at  Pittshurgh 
in  compliance  with  the  contract  of  sale' "but  that  respondent  rejected  them 
T/ithoat  reasonahle  ca-use;     and  claimed  that  the  original  net  contract 
price  was  $6S1.67  and  resale  follov/ing  rejection  netted  corr^lainant 
|3^7'02,  and  therefore  sought  an  award  for  the  difference,  or  $33^.^5 > 
plus         the  cost  of  .Pedei-al  inspection,  or  a  total  of  $332.65. 

Respondent  alleged  that  it  had  a  prospective'  "buyer  for  the  grapes 
on  the  early  morning  of    September  2U;     that  the  'car  arrived  at  10:50  P.M. 
on  September  23,  "billed. to  Urick  &  Hollis,  advise  Spracale  Piu.it  Co.; 
that  the  agent  of  the  railroad  notified  respondent  early  in  the  morning 
of  September  2^,  but  v/ould  not  allow  inspection  on  account  of  the  car 
being  billed    "advise"?    that  complainant  did  not  wire  the  carrier  xmtil 
1:00  P.I.I.  September  2^  to  allow  inspection,  which  was  too  late  for  that 
day's  market,  and  because  of  the  delay  the  sale  to  this  prospective  customer 
was  lost,  and  the  car  was  therefore  rejected. 

.Ralings  included_in  Decision 

1,  The  grapes  did  comply  with  the  specifications  of  the  contract 
of  sale  as  shown  by  the  Pederal  State  inspection  certificate  at  shipping 
point  and  the  Pederal  inspection  certificate  at  Pittsburgh. 

2.  The  grapes  were  not  billed  as  called  for  in  the  contract.  The 
confirmation  of  sale  showed  they  were  to  be  shipped  to  the  Spracale  Pruit 
Co.,  and  they  V7ere  billed  to  "Urick  &  Kollis,  advise  Spracale  Pruit  Co." 
The  evidence  showed  they  arrived  at  Pittsburgh  at  10:^-0  P.M.,  Sept.  23, 
and  respondent  was  notified  at  ki^O  A.M.  Sept.  2^4,  but  that  respondent  was 
not  permitted  to  inspect  them  until  1  P.M.  Sept.  2U.     Respondent  had  a 
prospective  buyer  for  the  grapes  on  the  m.orning  of  Sept.  2^  and  apparently 
lost  the  sale  to  this  customer  because  the  grapes  were  not  shipped  in 
accordance  with  the  terms  of  the  contract  of  sale. 
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3.     Since  the  grapes  wrere  not  billed  in  accJordance  with  the  terms 
of  the  contract  of  sale,  it  cannot  "be  said  that  respondent's  rejection  was 
without  reasonable  ca-ose*    The  Qonrplaint  was  ordered  dismissed. 

S-1^1,  April  9,  1930,  Docket  IS9O:  (S.P.) 

DRIiraR_&J700DEOW^.]plNifflCIplE  v._SCHpiTS  FHUIT  CO_^,_INC_^, 

MATCpE  ,_WASH.   ' ,  . .  ^ .7  ' 

Jiolat ion .charged:    Failure  to  deliver  in  accordance 

with  contract  requirements. 
Principal  point  involvedj.    Acceptance  of  shipping  point 
■       inspection  certificate  binds  b-ayer. 
Order:     Complaint  dismissed. 

Outlj.ne  of_Facts_ 

In  the  month. of  November,  193^  complainant  purchased  from  respond- 
ent a  carload  of  Pancy  Winesap  apples  at  the  agreed  price  of  S5^^  per  box 
f.  o.b.  \7enatchee,  Washington.     Complainant  inspected  the  apples  at 
shipping  point  and  caused  Federal-State  inspection  to  be  made,  the  in- 
spection certificate  shelving  that  the  apples  graded  Washington  Fancy,  and 
corapla-inant  accepted  and  paid  respondent  the  purchase  price  on  the  basis 
of  said  inspection.    Thereafter  the  load  was  consigTied  to  complainant 
at  Minneapolis,  Minn..,  where  diversion  was  made  by  complainant  to  a 
purchaser  at  Greenville,    S.C.  Complainant  claimed  that  inspection  of  the 
apples  at  Greenville  revealed  them  to  be  affected  by  decay  averaging 
approximately  l^fo,  although  the  claim  that  the  apples  showed  from  h  to 
20fo  decay  was  not.  definitely  established,  and  that  the  failure  of 
respondent  "to  furnish  apples  of  good,  sound  quality"  vias  in  violation  of 
section  2  of  the  Act,  and  on  account  thereof  com.plainant  sought  an  award  of 
damages  in  the  sum  of  $230.18.    Respondent's  ansv/er  v/as  to  the  effect  that 
the  apples  were  inspected,  sold  and  accepted  at  shipping  point  on  the 
basis  of  Federal-State  of  Washington  inspection  and  grade. 

There  was  no  dispute  as  to  the  facts.     The  parties  agreed  that 
the  contract  called  for  delivery  by  respondent  of  one  carload  of  Fancy 
Winesap  apples  of  designated  sizes,  labeled  "Trojan"  brrand,  acceptance  basis 
joint  Federal-State  inspection  certificate  and  buyer' s  approval  of  quality 
and  condition. 

Ruling  included  in_Decision 

The  apples  furnished  by  respondent  conformed  to  its  \7arranty  at  the 
time  and  place  of  purchase  and  the  record  failed  to  establish  that  respond- 
ent failed  to  deliver  in  accordaiice  with  the  contract  of  sale  without 
reasonable  cause.    There  \;as  nothing  to  indicate  that  the  Federal-State 
inspection  did  not  clearly  describe  the  true  condition  of  the  apples  at  the 
time  of  the  fob  purchase  thereof.    The  complaint  was  dismissed. 
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S~12^5>  ^pril  10,1936,  Docket  lgS5:  (S.t.) 

i ._CHM£iS:ir#_&_CO.^Dm^ML  v-.\.Pi4UI;'  McPRCHSFt  and/or  .TYBEi]LL-BROp_. 

■'1riolati"6n  charged::  '  Failui^:e  to  deliver  a  carload  of 
apples  in  accordance  with  contract  requirements. 
'■   Principal 'plDin|.s_i&volVea:    Federal-St^te  shipping 

point'  inspection  certificate  showing  apples  conformed 
•■    •  to  contract  deciding  factor  in  f  .o.h.,  sale. 

Order:     Complaint  dismissed. 

Outline  of_Pacts_ 

On  or  about  Sept.  I9,  193^  complainant  bought  from  respondent  a 
carload  of  Extra  Fancy  Delicious  apples  at  an  agreed  price  f.o.b. 
lenatchee,  Wash. ,  for  shipment  f rom  Wenatchee  to  Denver,  Colo.  Complainant 
claimed  that  the  apples  failed  to  meet  contract  specifications  for  the 
reason  that  they  were  not  Extra  Ya^cy  Delicious  in  that  they  contained 
heavy  decay  and  were  not  satisfactory  for  storage,  and  sought  an  award 
of  damages. 

Hespondent  Tyrrell-Brown  Co.  claimed  there  was  no  provision 
the  apples  were  to  be  suitable  for  storage;     that  they  met  the  specifi- 
cations of  the  contract;     that  "if  any  decay  existed  when  the  apples 
reached  Denver  it  was  due  to-  the  fact  that  the  car  remained  on  track 
at  Denver  for  a  period  of  six  days  after  arriving  and  that  any  loss 
resulting  to  the  complainant  was  due  to  the  failure  of  complainant  to 
comply  with  the  terms  of  the  purchase,  and  the  fact  that  the  apple 
market  dropped  suddenly.     Respondent  Paul  McKercher  alleged  that  he 
acted  as  a  broker  in  the  sale  of  the  apples  and  that  this  car  stood 
on  track  at  Denver  without  -re icing  "for  what  I  recall  to  be  about 
ten  days. "  ■ 

The  apples  were  inspected  by  a  Eederal-State  inspector  at 
Wenatchee,  Washington  on  Sept.  30,  193^  and  the  defects'  of  grade  were 
found  to  be  within  the  tolerance,  the  apples  being  "firm,  No  decay. 
Washington  extra  fancy. " 

Ruling  included  in_D^cision 

Tliis  was  an  f.o.b.  sale  and  the  Pederal-St^-te  inspection  certifi- 
cate made  at  shipping  point  showed  the  apples  conformed  to  the  specifi- 
cations of  the  contract  of  sale.    The  evidence  showed  that  the  apples 
arrived  at  Denver  on  Oct.  5  o^r  6  and  remained  on  track  for  at  least 
six  days  and  that  there  was  no  complaint  concerning  them  for  at  least 
ten  days  after  arrival  at  Denver,    The  complaint  was  ordered  dismissed. 
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5-12^4-9,  April  l6,  I936,  Docket  1935:  (s.P.) 

CHAHLSS  3._G-IBS0N,_I|IC^,J.^GGSTT_^  S.C._v^  CARBOiI|  BI^THERS_&_CO._^  lOSK, 
l.Y. 

Violation  charged:     Rejection  of  three  carloads 
of  potatoes. 

Principal  poj.nts_involved:     Cancellation  of  contract  for 
10  cars  after  7  cars  had  failed  to  meet  grade;    10  to 
■         13  days  unreasona'Dle  time  to  hold  potatoes  in  IJew  York 
'      City  "beforo  resolling. 
Or^er:     Complaint  dismissed. 

Outlj-ne  of_!Facts_ 

On  or  about  May  1,  1935  coinplainant  contracted  to  sell  to  respond- 
ent 10  carloads  of  U.S.  No.  1  Cohbler  potatoes,  to  "be  shipped  from 
Meggett,  S.C.  to  re^  ondent  at  ITew  York  Citj.    The  potatoes  were  shipped 
in  installments  and  appeal  inspections  on  the  first  6  cars  showed  they 
did' not  grade  U.S.  1,  v/hereupon  respondent  rejected  them  and  advised 
complainant  in  substance  that  the  contract  was  cancelled.  Complainant 
shipped  tho  other  U  cars,  3  of  which  were  found  to  grade  U.S.  1  upon 
appeal  inspection.     Respondent  refused  to  accept  these  and  complainant 
alleged  unjustified  rejection  of  the  3  cars  grading  U.S.  1  which  it 
claimed  were  inspected  and  accepted  by  respondent ' s  agent  and  were 
covered  by  drafts  on  which  were  stamped  the  words  "inspected  and 
accepted"  and  sought  an  award  of  damages  in  the  sum  of  $909* 73.  the 
difference  between  the  contract  price  and  the  amount  realized  upon 
resale. 

Hespondent  alleged  justification  in  cancelling  the  contract  after 
6  cars  failed  to  grade  U.S.  1  and  respondent's  agent  submitted  an  affidavit 
denying  he  inspected  any  potatoes  and  stating  he  knew  nothing  regarding 
the  grade  or  quality  of  the  potatoes.      Counsel  for  respondent  contended 
that  complainant  waited  an  unreasonable  length  of  time  before  resale 
was  made  and  therefore  failed  to  establish  tliat  it  was  entitled  to  any 
damages.    Complainant's  counsel  contended  that  the  lapse  of  time  was  due 
to  the  fact  the  potatoes  were  not  dwiped  on  the  market  but  were  held  for 
the  best  price  obtainable. 

^lilig-included  ln_Declslon 

It  v;as  unnecessary  to  determine  whether  respondent  was  justified 
in  cancelling  the  contract  after  it  was  found  the  first  6  carloads-  did  not 
conform  to  contract  of  sale  because  complainant  did  not  resell  the 
potatoes  within  a  reasonable  time  after  they  were  rejected  and  therefore 
failed  to  establish  damages.     It  was  not  necessary  for  complainant  to 
hold  the  potatoes  10  to  13  days  before  resale  to  prevent  dumping  on  a 
city  which  consumes  as  many  potatoes  as  ITow  York.     The  market  declined 
after  the  3  cars  grading  U.S.I    arrived  in  New  York  and  it  was  impossible 
to  ascertain  the  amount  of  damages,  if  any,  complainant  would  have 
sustained  had  they  been  resold  v/ithin  a  reasonable  time  after  their  arrival. 
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S-1250,  April  17,  1936,  Docket  1609:  (Hearing) 

J._TmiCBTA  &  CO_^,_CHICAGO_^  ILlj-.v^  HELLSR_BEOS._CO._j_  W.^  W  IOHKj_  IT.Y. 

Violation  cTnar^ed:    Failure  to  deliver. 
.  Principal  poi,nt,s_inyolved:  Principal  and  agent; 
'■    '  agreement  for  allowance  precliici-ed  further  claim. 

.,  Ordej::     Respondent's  checl'-  for  $Sl,  held  in  the  Bureau, 
was  ordered  sent  to  complainant;     complaint  \7as 
ordered  dismissed  as  to  ajiy  claims  in  addition 
to  the  $81. 

Outline  of_I'acts 

During  the  month  of  J-uIy,  193^.  through  an  exchange  of  telegrams 
which  passed  hetween  res-jpondent  and  J.F.  Erh ,  a  broker  at  Chicago,  complain- 
ant purclias  9  d  from  respondent,  acting  as  egent  for  Sa]  .Isposito,  the  shipper, 
a  carload  of  tomatoes  warranted  as  good  quality  arad  pac^:,  for  the  agreed 
price  of  ill007.7^+  f.o.b.  Ahoskie,  N.C.    Federal  inspection  made  at 
Chicago  showed  the  tomatoes  failed  to  grade  U.S.  1  on  account  of  grade 
defects  in  excess  of  tolerance. 

Complainant  'contend.ed  the  purchase  was  made  from  respondent  and 
that  "because  of  respondent's  failure  to  deliver  tomatoes  meeting  contract 
specifications  a  loss  of  $511.29  was  sustained,  for  which  an  award  was 
sought.    The  deposition  of  one  of  the  partners  of  complainant  company 
stated  that  they  took  care  not  to  purchase  U.S.  1  grade  for  the  reason 
that  tolerance  is  too  great,  and  with  the  specification  of  good  quality 
and  pack  they  expected  to  get  at  least  U.S.  1  pack. 

Respondent  alleged  that  J. P.  Srb  acted  as  agent  of  complainant; 
that  respondent  as  agent  for  Sal  Esposito,  in  accordance  with  Sal 
Esposito' s  description  of  the  stodc,  negotiated  for  the  sale  of  and 
delivered  to  complainant  tomatoes  coirrplying  with  contract  specifications 
as  evidenced  "by  telegrams  submitted;     that  after  complainant  received 
the  tomatoes  and  while  respondent  had  the  proceeds  of  '.ale  in  its 
possession  complainant  ohjected  to  the  quality  of  the  shipment  and 
complainant  and  respondent  agreed  to  an  allowance  of  10 per  lug  "in 
full  accord  and  satisfaction  of  any  claims  that  complainants  may  have 
had  against  the  respondent,  and  that  respondent  did  thereafter  endeavor 
to  ohtain  a  further  allowance  from,  the  shipper";     that  the  shipment 
consisted  of  SIO  lugs  and  respondent  mailed  a  check  for  $21  to  conplain- 
ant,  who  thereafter  refused  to  accept  it;     and  that  respondent,  relying 
on  its  agreement  with  coi:rplainant ,  accounted  to  its  principal  and 
divested  itself  of  any  moneys  belonging  to  the  said  principal. 
Deposition  of  the  manager  of  respondent's  office  supported  these 
allegations. 
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Swings  j,ncluded_in  Decijion_ 

1.  At  the  time  the  agreement  v;as  consTai:Triated  J.F,  Erh,  and  also 
complainant,  had  knowledge  that  respondent  was  re'presenting  the  shipper, 
San  Esposito,  as  agent  and  not  as  principal.     Complainant's  contention  that 
it  knew  only  respondent  in  this  transaction  was  refuted  hy  coinplainant '  s 
telegram  to  respondent  sent  on  Aug.  1,  1S3^»  "the  day  after  the  car  arrived 
in  Chicago,  in  which  complainant  stated  it  expected  to  "hold  you  or 
Esposito  for  severe  loss." 

2.  As  shown  "by  telegrams  quoted  in  the  decision,  corrrolainant 
offered  to  accept  10  cents  allowance,  if  more  could  not  be  obtained 
from  the  shipper,  and  before  complainant  had  in  any  way  indicated  that 
it  would  not  live  up  to  this  offer  of  settlement  on  the  basis  of  10 
cents  allovrance,  respondent  issued  its  checks  to  conrplainant  and  the 
shipper,  thus  paying  out  all  the  money  that  was  held  by  it  for  others 
as  the  result  of  this  transaction.     The  Secretary  ordered  that  respond- 
ent's chock  for  $S1,  dated  August  J,  193^j  held  in  the  Bureau,  be  mailed 
to  complainant  and  that  complainant  be  instructed  tho.t  this  check  was 

to  be  accepted  in  full  satisfaction  of  all  claims  against  respondent  in 
this  transaction,  as  provided  in  the  agreement  between  the  parties,  as 
evidenced  by  the  telegrams  exchanged  between  them  on    August  2,  193^- 

3.  -he  shipper,  Sal  EsiDOsito,  was  not  included  as  a  respondent  in 
this  case  and  no  consideration  could,  therefore,  be  given  to  the  question 
of  whether  or  not  he  failed  to  deliver  the  kind  and  quality  of  produce 
called  for  by  the  terms  of  the  contract  negotiant ed  with  complainant 
through  its  agent,  J.E.  Erb. 

U.    The  complaint  was  ordered  dism.issed  insofar  as  it  applied  to 
any  claims  in  addition  to  the  $S1  previously  tendered  by  respondent. 

S-1252,  A;iril  18,1936,  Docket  I925:     (Hearing)  ■  ■ 

STEWS  SROTEERS^  I-AITIMORE ,_MD._ v^  J-.AUSTEN  EU1TTER_0C'._^  CEYSTj^  CITY_, 
TEXAS. 

Violation  charged:     Failure  to  account  for  a 

deficit  on  four  cars  of  green  com. 
Principal  point s_ involved:     Breach  of  contract  through 

nonpayment  of  drafts  for  agreed  accommodation  advances; 

proof  of  damages. 
Order:     Complaint  dismissed;     respondent  awarded  $1. 


Oat line  of_racts_ 

On  01-  aboat  May  l6,  1935  complainants  and  respondents,  through 
their  agents,  entered  into  an  agreement  wherehy  complaiiaants  were  to  advance 
respondents  $1  per  package  for  green  corn,  the  cars  to  "be  handled  at 
Bfo  comraission  and  complainants  to  raaJre  arrangements  with  respondents' 
hank  for  advances  to  "be  considered  as  cash  or  secure  hank  guarantee. 
Four  cars  were  shipped  from  loading  points  in  the    State  of  Texas  to 
complainants  at  Baltimore,  Md.  and  the  complainants  accepted  the  said 
cars  hut  claimed  that,  owing  to  the  poor  quality  and  condition  of  the  corn 
and  to  tho  market  conditions,  after  payment  hy  complainants  of  a  $522 
accommodation  draft  drawn  hy  respondents  a  deficit  of  §337*27  was 
sustained,  for  which  an  award  was  sought. 

Respondents,  hy  way  of  a  countercomplaint ,  contended  that  although 
complainants  had  agreed  to  pay  a  draft  on  each  car  they  paid  only  one, 
and  hecause  of  this  failure  respondents  suJffered  aam-05;'iS  in  the  sum  of 
$5000  to  husiness  reputation  and  future  hank:  credit,  Sj.COO  for  loss  of 
orders  ano.  $2500  cost  and  potential  profit  on  the  five  r.ars,  the  fifth 
car  having  heen  diverted  from  complainants  when  'ohey  refused  to  pay  the 
drafts  as  agreed. 

.^ulihfi's  include d_ in  Deci^ion_ 

1.     Complainants  hreached  their  contract  hy  failing  to  advance  the 
sura  of  $1  per  package  and  failed  to  show  hy  a  preponderance  of  the 
evidence  that  the  amount  of  reparation  claimed  was  due  them.    The  weight 
of  the  testimony  showed  that  complainants  hreached  their  contract  as  to 
the  acconmodation  advances  and  steadfa^stly  refused  to  comply  with  the 
terms  of  the  agreement  entered  into  hy  their  representative  and  a 
representative  of  respondents.    By  continued  promises  they  came  into 
possession  of  four  cars  of  respondents'  produce,  although  hreaching  their 
contract  and  failing  to  comply  therewith  during  the  time.    The  complaint 
was  ordered  dism.issed. 

2.    Respondents  failed  to  prove  that  they  had  hc-.n  actually 
damaged.    The  proof  in  support  of  the  damages  alleged  v/as  too  speculative 
and  indefinite  to  warrant  reparation  in  excess  of  a  nominal  sum. 
Respondents  wore  awarded  $1, 

S-I25U,  April  21,  1936,  Docket  I915:  (S.P.) 

Tim  DAVIS  MERCpTILE_C0._^J0PLIE,_M0._v_j.  THE  MifflJ^I^Y_cavMISSI01J  CO^, 
CHICAG-p,_lLL^ 

Violation  charged.:    Failure  to  deliver. 

Principal  point s_involved:     Grade  of  potatoes;  shipper 

entitled  to  prompt  notice  of  complaint  concerning 

commodity;     measure  of  damages. 
Ordej::     Complainant  awarded  $20, 60  with  interest. 


Outline  .of_Pacts 

On  or  about  Nov.  6,  193'^  complainant  ,  throu^ii  a  "broker,  purchased 
from  respondent  a  carload  of  U.S.  No.  1  round  './hite  Wisconsin  potatoes 
at  $1.0o  per  cwt.  delivered  at  Joplin,  Mo. ,  the  shipment  being  diverted 
from  Chicago,  111.     Complainant  claimed  the  stock  v;as  of  a  kind,  quality 
and  grade  inferior  to  contract  specifications  and  that  because  of 
respondent's  failure  to  deliver  in  accordance  \7ith  the  contract  it 
suffered  a  loss  of  $Ul.20,  the  difference  between  the  value  of  potatoes 
conforming  to  the  contract  and  the  market  value  of  those  delivered.  . 

Respondent  denied  that  it  failed  to  furnish  potatoes  of  the 
kind,  grade  and  quality  specified  in  the  contract  and  alleged  that 
the  potatoes  arrived  at  Joplin  on  Nov.  9  and  were  delivered  to  com- 
plainant the  same  day  but  that  it  had  no  knowledge  of  any  complaint 
until  Nov.  ly,  when  it  received  compla,inant '  s  letter  of  Nov.  l^i- 
addressed    to  the  broker,  and  that  complainant  did  not  bill  respondent 
for  the  loss  coroplained  of  until  Dec.  6. 

The  evidence  showed  the  potatoes  arrived  at  Joplin  on  Nov.  9  ss-t 
11:20  a.m.  and  v/ere  delivered  to  complainant  at  12:10  p.m..  on  the  same 
day,  but  that  it  was  about  3  days  before  they  were  inspected  at  desti- 
nation by  the  broker  and  no  federal  inspectiozi  was  obtained.  Depositions 
of  the  broker  and  of  complainant's  shipping  clerk  were  offered,  stating 
that  there  was  considerable  decay  and  that  a  few  potatoes  were  running 
v/ater  in  the  car  and  that  after  they  were  gotten  in  the  house  all  of 
them  started  running. 

Hu-lings  included  in_Decj:Si.on 

1.  Respondent  was  not  afforded  any  opportunity  to  have  the 
potatoes  inspected  or  to  talce  any  steps  to  protect  its  rights.  On 
Nov.  l4  a  letter  was  written  to  the  broker,  which  was  not  received  by 
the  respondent  until  Nov.  I7.     It  was  not  until  Dec.  6  that  respondent 
was  advised  definitely  as  to  the  amount  of  damages  claimed  by  complain- 
ant.   Purchasers  should  not  permit  perishable  comjnodiciss  to  remain  in 
their  possession,  whether  in  or  out  of  the  car,  for  3  days  before  an 
inspection  is  nmde  or  wait  an  undue  length  of  time  before  advising 

the  shi-pper  as  to  any  coi:nplaint  concerning  the  commodity. 

2.  The  potatoes  when  they  arrived  were  not  U.S.  No.  1  and  did 
not  conform  to  the  specifications  of  the  contract.     Complainant  sujffered 
damages,  but  not  in  the  amount  claimed  because  some  of  the  damage 
accrued  v/hile  in  the  possession  of  complainant.     Some  of  the  damage 
doubtless  resulted  in  the  delay  on  the  part  of  the  complainant  in  handling 
the  potatoes,  but  just  how  moich  the  record  does  not  show.  Respondent 
agreed  to  pay  complainant  one-half  of  the  alleged  damages.  Comiolainant 
was  av/arded  $20, 60,  with  interest. 
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s-1256,  April  23,  1936,  Docket  1S09:  (S.P.) 

M.J.J,IcCAETHY  &  CO.  ,_CEAELESTOTpI^  i^SS_^  v._B^B_..  ZimAl©  SEED_CO._^  COLmiBIA, 
S.C. 

Yiolat ion  charged:     Rejection  of  a  carload  of 
,  potatoes. 

Principal  p'oints_iiivolved:     Allowance  for  demarrage; 

error  in  invoicing. 
Order:     Complaint  dismissed. 

Outline  of_Eacts 

On  or  aboat  FelD.  2,  1935  complainant,  through  a  hroker,  contracted 
to  sell  to  respondent  a  carload  of  seed  potatoes  at  the  agreed  price  of 
$1.75  per  10-peck  sack.    'I'he  potatoes  were  shipped  from  Boston,  Mass.  to 
respondent  at  Columbia,  S.C,  "but  the  complainant  hy  mistake  invoiced 
them  at  $2  per  sack  and  drew  a  draft  on  responden'.  haiel  on  that  amoimt , 
later  rediicing  the  draft  "by  telegram  to  bank.    Cor.Tpla.lna.nt  charged 
respondent  v/ith  unjustified  rejection  of  tho  car  and  sought  an  award 
of  damages  in  the  sum  of  $223,  representing  the  difference  betv^een 
the  price  for  which  the  potatoes  were  sold  to  respondent  and  the  amooint 
realized  by  complainant  upon  resale  thereof. 

Hespondent  alleged  the  potatoes  arrived  one  day  and  that  the 
invoice  was  received  the  nerb;     that  3  cl^ys  later  the  draft  had  not  been 
corrected;  that  respondent  needed  the  potatoes,  inspected  them,  and 
found  the  quality  "was  o.k. ";     that  attention  was  called  to  the  fact 
that  demurrage  v/as  acc\Miu.lating  on  the  car;     that  after  several  days 
respondent  was  advised  by  the  bank  that  the  draft  had  been  corrected  but 
that  respondent  rejected  the  car  because  of  complainant's  refusa.1  to 
malce  any  allowance  for  the  demurrage.    Complainant  admitted  the  lapse  of 
five  days  between  the  time  the  car  arrived  in  Col-umbia  and  telegraphing 
the  bank  to  reduce  the  draft. 

Bulinss  included_in  Decision 

1.  In  viev;  of  the  fact  that  the  complainant  made  an  error  in 
invoicing  the  potatoes  at  $2  instead  of  $1.75  per  sack  and  drawing  the 
draft  on  the  respondent  on  the  basis  of  $2  per  sack,  the  respondent  was 
clearly  within  its  rights  in  refusing  to  pay  the  demurrage. 

2.  Complainant  was  fully  advised  in  regard  to  the  matter,  but 
refused  to  pay  the  deraarrage.    Complainant  therefore  failed  to  show  that 
the  respondent  rejected  the  potatoes  v/ithout  reasonable  cause.  The 
complaint  was  ordered  dismissed. 
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S-1261,  April  25,  1936,  Docket  I7IS:  (S.P.) 

LAMB_I5UIT_C0._0P  WASHINGTON, JfMIl/lA.JVASH^  v.  GAIOI^-R0BIlS0iT_C0._^ 
MmiEAPOLIS,_MIM._  '     '     '      •  ■ 

Violation  charged:     Unjustifiable  rejection  of  a 

carload  of  apples. 
Principal  poinis_involved:     Specifications  of  contract 

shovTn  "by  r/ires;    what  constitutes  good  hard  condition 

for  apples. 
Order:     Complaint  dismissed. 

Outline  of_Fact.s_ 

On  or  aloout  Nov.  16,  193^ , complainant ,  through  a  "broker,  contracted 
to  sell  to  respondent  a  carload  of  apples  consisting  of  fOO  boxes  of 
common  storage , orchard  ran,  faced  and  filled  Jona,thans  and  100  "boxes  of 
common  storage  orchard  run,  faced  and  filled  Rome  Beauties  at  the  agreed 
f.o."b.  price  of  SOrf  per  "box  for  the  fomer  and  75^''  P*^^  latter. 
The  apples  were  shipped  from  loading  point  in  the  State  of  Oregon  to 
respondoDit  at  TTillmar,  Minn.,  where  they  v;ere  rejected  by  respondent,  and 
complainant  sought  an  award  for  a  loss  of  $135»SO,  the  difference  between 
the  contract  price  and  the  net  resale  price  of  $^99* 20. 

Respondent  contended  that  the  original  memorandum  of  sale  did  not 
correctly  state  the  terms  of  sale;     that  at  respondent ' s  request  the 
broker  made  correction  by  adding  the  warranty  that  the  apples  were  to 
be  "free  from  scald  and  breakdown,  hard  condition,  go.od  pack".  Complain- 
ant alleged  that  the  broker  was  not  authorized  to  make  this  warranty. 
An  affidavit  by  a  member  of  the  brokerage  firm  stated  that  the  above 
specification  was  inadvertently  omitted  from  the  original  memorandum  of 
sale  and  th-at  the  memorandum  of  sale  with  the  specifications  later  added, 
together  with  the  change  in  price,  'represented  the  tree  contract. 

Federal-State  inspection  wa,s  made  at  Imbler,  Oregon  on  Nov.  20, 
193^5  the  day  before  the  car  was  shi-pped,  and  the  Jonai'hans  were  certified 
as  "ripe,  few  shriveled,  ifo  decay"  and  the  Rome  Beautifi  as  "firm  ripe  tu 
ripe,  no  decay." 

Ralings  included  in  Deci^i^n 

1.     The  broker  prepared  a  memorandum  of  sale  which  failed  to  conform 
to  the  exchange  of  telegrams  and  was  therefore  immediately  objected  to 
by  both  -parties.     The  memora,ndum  of  sale  was  disregarded  and  an  effort 
made  to  interpret,  the  intention  of  the  parties  as  evidenced  by  the  exchange 
of  y;ires  quoted,  in  the  decision.     It  had  been  previously  ruled  by  the 
Secretary  and  the  court  that  all  comimini cat  ions  mast  be  given  consideration 
in  arriving  at  a  conclusion  with  reference  to  the  terms  of  the  contract 
actually  entered  into. 
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2.  The  wires  involved  specified  an  f.o.li,  sale  of  orchard  ran, 
faced  and  filled  Jonathan  and  Rome  Beauty  apples,  which  mast  "be  in 
good  hard  condition  and  free  from    scald  and  hreslcdown,  at  the  agreed 
price  of  75?;'  per  hox  for  100  hoxes  of  Rome  Beauties  and  SO^  per  "box 
for  the  remainder  of  the  carload  of  Jonathans. 

3.  The  apples  were  not  up  to  contract  requirements  at  the  time 
of  shipment.    At  the  time  of  delivery  to  the  carrier  they  were  ripe 
with  a  few  shriveled,  while  the  contract  stated  definitely  that  they 
"must  he  good  hard  condition,"    Apples  that  are  ripe  with  a  few 
shirveled  are  not  in  good  hard  condition, 

k.  Since  the  apples  did  not  conform  to  contract  requirements 
at  time  of  shipment  respondent  was  Justified  in  rejecting  them.  The 
complaint  was  therefore  dismissed. 

S-1262,  Apr.  25,  1936, Docket  1975:  (S.P.) 

UlvTITY  DISTRIBUTING_CO.^INC^, CHICAGO ,_ILL^  v.JHSHNATm  &  lATHEL^ 

Violation  charged:    Unjustifiable  rejection  of  a 
.  carload  of  tomatoes. 

Principal  ^oj.nts_involved:     Routing  of  car;  fixing 
of  fault  for  complainant's  nonreceipt  of  respondent's 
check;     complainant  ohligated  to  notify  respondent 
hefore  diverting  car  for  sale  for  its  account. 

Order:     Complaint  dismissed. 

Outline  of_Pacts_ 

On  June  I9,  1935  complainant  and  respondent,  through  their 
representatives,  entered  into  oral  negotiations  for  the  purchase  and 
sale  of  a  carload  of  U.S.  1  tomatoes  at  $1.25  per  l^^g  f.o.h.  Jacksonville, 
Texas.  The  tomatoes  were  shipped  to  Chicago  and  from  that  point  to 
Syracuse,  IT.!.     Complainant  alleged  that  tomatoes  meeting  contract 
specifications  were  shipped  to  the  Unity  Distrihxiting  Co.,  Chicago,  and 
that  complainant  was  prepared  to  divert  the  car  to  respondent  immediately 
upon  receipt  of  a  check  according  to  the  terms  of  sale;     that  following 
the  refusal  of  the  tomatoes  "by  respondent,  complainant  was  unahle  to 
find  another  "buyer  and  consigned  them  to  a  firm  in  Syracuse,  N.Y.  ,  to 
he  sold  for  respondent's  account;    and  tha,t  the  resale  netted  complain- 
ant $^76.39,  or  $356.11  less  than  the  price  for  which  they  were  sold  to 
respondent,  for  which  latter  sum  complainant  sought  an  award  of  damages. 


Hespondent  alleged  that  upon  receipt  of  its  cliec?i  in  Chicago  the 
car  was  to  be  diverted  to  New  York  via  Pennsylvania  lines  at  St. Louis; 
that  in  accordance  with  its  representative's  instructions,  respondent 
on  June  21  mailed  a  check  to  "United  Distrihuting  Co.",  which  was 
returned  due  to  the  fact  there  was  no  such  party;     that  complainant 
ordered  the  car  d-iYerted.  from  Chicago  to  Syracuse,  IT.Y.  on  June  2^  at 
U:50  P.H.  and  did  not  follow  the  established  practice  of  ad.vising 
respondent  to  accept  the  car  or  that  it  would  he  sold  for  their 
account.     In  substantiation  of  its  contentions  respondent  submitted 
a  photostatic  copy  of  the  return  envelope  which  contained  the  check. 
Complainant  contended  the  check  was  to  be  sent  by  air  mail  and  that 
there  v/as  no  excuse  for  the  envelope  being  incorrectly  addressed,  and 
submitted  an  invoice  dated  June  19  reading,  in  part,   "ins^pected  and 
accepted  by"  respondent's  representative  "payment  to  be  made  by  air 
mail  check  to  Unity  Distributing  Company,  Chicago,  immediately." 
The  invoice  was  unsigned  and  the  evidence  did  not  show  that  a  copy 
was  mailed  to  respondent. 

Bglings  included_in  Decision 

1.  The  evidence  v;as  conflicting  as  to  v/hose  fault  it  was  that 
the  letter  containing  the  check  was  improperly  addressed.     If  the 
complainant  had. given  the  respondent  the  street  address  in  Chicago  the 
letter  would  probably  have  been  delivered  even  though  the  name  of  the 
company  did  not  correctly  appear  upon  the  envelope. 

2.  The  evidence  v/as  conflicting  as  to  whether  the  tomatoes 
should  Imve  been  shipped  to  St, Louis  and  then  by  the  Pennsylvania  R.R. 
directly  to  llevi  York,  or  whether  the  complainant  was  correct  in  shipping 
the  tomatoes  to  Chicago. 

3.  Complainant  should  have  advised  respondent  before  billing 
the  tomatoes  from  Chicago  to  Syracuse,  II. Y.  to  be  sold  on  consignment. 
The  tomatoes  arrived  in  Chicago  on  or  about  June  22  and  on  the  afternoon 
of  June  2^  complainant  forwarded  them  from  Chicago  to  Syracuse,  N.Y. 

On  June  25  complainant  for  the  first  time  comjminicatod  directly  with 
respondent  as  shown  by  the  telegram  reading  in  part  ''no  check  yours 
at  hand  however  car  rolling  east  can  still  bill  you.'' 

h.  Complainant  failed  to  establish  by  a  fair  preponderance  of  the 
evidence  that  the  tomatoes  were  rejected  by  respondent  without  reasonable 
cause  and  the  complaint  was  therefore  dismissed. 
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S-1263, April  25,  1936,  Docket  2OO5:  (S.P.)' 

WARIffll^JS  FRUIT  GROYffiRS  ASST^ ,_WAIfflENS^  IIS._v^  WEST_TEX4S_PR0DUCE_C0.^- 
FORTJTORTH^  TEXAS. 

Vijolatlon  charged:     Rejection  withoat  reasonable 

cause  of  a  carload  of  strawberries. 
Prin:Gipal  point  involygd:     Complainant's  "breach  of 

contract. 
Ord.e^:     Cornplaint  dismissed. 

Ootlin^  of_Facts 

On  or  about  June  25,  1935  complainant  sold  to  respondent  a  carload 
of  U.S.  1  strawberries  at  the  agreed  price  of  $1.^0  per  crate  f.o.b. 
Warrens,  Wis.,  respondent's  purchase  being  subject  to  approval  of 
complainant's  wired  government  inspection  certificate.    The  strawberries 
were  shipped  to  respondent  at  Forth  Worth,  Texas,  but  rejected  by 
respondent,  and  complainant  sought  an  award  of  $U9S.SS  as  a  result  of 
such  rejection. 

Respondent  rejected  the  shipment  after  inspection  at  Fort  Worth- 
on  account  of  the  extent  of  the  berries  found  to  be  soft  and  because 
complainant  failed  and  neglected  to  wire  the  results  of  government 
inspection  at  shipping  point.    Government  inspection  at  Fort  Worth 
certified    "**Berries  showing  soft  or  soft  sunken  spots  range  from 

in  some  crates  to  approximately         in  others,  in  most  crates  in  top 
layers  from  I5  to  25^,  and  in  lower  layers  in  stacks  next  bracing  from 
S  to  15^  soft  or  with  soft  sunken  spots;     remainder  stock  in  all 
layers  is  firm  and  dry.     In  most  crates  no  decay  noted,  some  crates  with 
a  few  cups  showing  1  to  4  moldy  decayed  berries  (Gray  m.old  rot)".  It 
appeared  from,  this  inspection  certificate  that  the  hatch  covers  of  the 
car  were  closed;    that  the  plugs  v/ere  in  and  that  the  bunicers  were 
full  of  ice  at  the  time  of  destination  inspection. 

Rolings  included  in  Decision 

1.  Complainant  first  brea-ched  the  contract  of  purchase  and  sale. 
There  v;as  no  way  of  determing  from  the  record  that  the  berries  were 
Grade  U.S.  1  at  shipping  point.    The  information  shown  by  the  federal 
destination  inspection  certificate  was  not  sufficient  to  establish  grade 
U.S.  1    quality  at  loading  point  and  there  was  nothing  in  the  record  to 
show  that  respondent  v/aived  this  provision  in  the  contract  of  sale. 

2.  Respondent's  refusal  to  accept  the  shipment  did  not  therefore 
constitute  rejection  without  reasonable  cause  and  the  complaint  was 
dismissed. 
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S-1266,  Arpril  21,  1936,  Docket  2022:  (Hearing) 

CLIHTOl  BOLICK^  1NC._^  i:(>ET_I4YSRS^  YLA._v^  MILF^S-COlLSYiCO.^BALTIMOEEJ.ffi. 

Violation  cliarged:    Unla'.7ful  rejection  of  a  carload, 
of  tomatoes . 

Principal  ;£Oi,nt.s_involved:     Promise  to  buy  on  a 
condition  v/Mdi  remains  vuisatisf ied  does  not 
constitute  contract  of  purchase  and  sale;  2^ 
hour  rule  applies  only  to  a  person  who  has  made 
a  purchase  of  a  commodity  not  oreviously 
inspected. 

Order:     Complaint  dismissed. 

Ouiline  of_Facts_ 

Complainant  claimed  that  on  Dec.  IS,  193"'- >  through  a  "broker  at 
Baltimore,  Hd. ,  it  sold  to  respondent  a  carload  of  tomatoes,  consisting 
of  9^5  l"i^s,  at  agreed  prices  for  the  different  sizes,  aggregating 
$1761,  and  that  "because  of  respondent's  rejection  of  the  car  complain- 
ant was  compelled  to  ma].':o  resale  -  and  complainant  asked  for  an  av/ard 
of  damages  in  the  surn  of  $l452.21.     Respondent  admitted  entering  into 
negotiations  with  conjjlainant  for  the  purchase  of  the  car  of  tomatoes 
"but  alleged  the  car  was  refused  hecatise  the  contents  v/ere  not  as 
represented. 

The  facts  as  esta"blished  "by  the  evidence,  were  that  on  Dec.  13, 
193^  complainant  shipped  from  Fort  Myers,  Fla.  a  car  containing  9^5  l"u.gs 
of  tomatoes,  that  v;hile  the  shipment  was  in  transit  complainant's 
"broker  at  Ba-ltimore  iaaformed  complainant  that  sale  mdght  "be  consummated 
to  respondent  at  Baltimore  and  complainant  thereupon  diverted  the  car 
to  that  destination.    The  shipment  arrived  at  Baltimore  Dec.  IS  and 
respondent  on  that  date  made  a  partial  inspection  and  wired  complainant 
to  the  effect  that  on  accotint  of  the  heavy  loading  a  thorough  inspection 
could  not  he  made  at  that  time  but  that  respondent  wc^Jd  honor  complain- 
ant's draft  provided  the  tomatoes  throughout  the  car  vere  of  equal 
quality  y/ith  those  inspected  in  the  doorway.     Thereafter  respondent 
made  a  more  thorough  inspection  and  refused  the  shipment  for  the  reason 
that  the  condition    and  quality  of  the  tomatoes  loaded  in  the  ends  of 
the  car  v/ere  inferior  to  that  in  the  rest  of  the  load  and  the  parties 
failed  to  agree  to  a  reduction  in  price  so  as  to  enable  respondent  t.o 
accept,  the  shipment . 
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Rolings  includjd_in  Deci^ion_ 

1.  At  no  stage  of  the  negotiations  did  the  parties  arrive  at 
such  an  agreement  as  was  essential  to  the  creation  of  a  contract  of 
purchase  and  sale.     It  clearly  appeared  th.^t  the  offer  to  purcliase  at 
prices  for  the  different  sizes  quoted  was  conditioned  upon  the  in- 
spection shov/ing  that  the  "tomatoes  throughout  the  car"  would  he  of 
"equal  quality."    Respond-ent ' s  inspection  showed  that  the  quality  and 
condition  of  the  tomatoes  in  the  ends  of  the  car  were  in  a  more  advanced 
stage  of  ripeness  and  were  also  affected  hy  decay  to  a  greater  extent 
that  the  rest  of  the  load. 

2.  Respondent  was  not  obliged  to  notify  complainant  of  rejection 
within  2^  hours.    The  applicable  regulations  defining  "reject", 
"reasonable  time"  and  "acceptance"  apply  to  a  person  "who  has  purchased" 
a  commodity  not  previously  inspected  and  who  is  required  to  exercise 
the;  right  of  inspection  to  determine  whether  the  commodity  conforms  to 
warranty  within  24-  hoars  following  receipt  of  notice  of  arrival.  In 
the  instant  case  respondent  had  not  purchased  the  tomatoes. 

3.  Since  no  completed  contract  of  purchase  and  sale  was  entered 
into  respondent's  final  refusal  to  accept  the  shipment  did  not  constitute 
any  breach  of  contract.    The  complaint  v/as  dismissed. 

S-I26S,  April  2S,  1936,  Docket  l623:  (Hearing) 

H._J^THSTEI1L&_S0N^  PHILADELPHIA,^  PA^  Y._S^  YAiVJlSHITA  an^/or_lIORTHpSTEM 
PACra&  CO^,_SEATTLE^  5!ASHIN&T01L 

Violation  charged:    Failure  to  ship  a  number  of  cars 
of  produce  called  for  by  a  written  contract. 

Princijoal  £Oints_ involved,:  Measure  of  damages; 
speculative  profits. 

Order:     Complaint  dismissed. 

Outline  of_Facts 

On  Llarch  3>  193^  respondent  northwestern  Packing  Co.,  through 
S.  Yamashit a, entered  into  a  written  contract  with  complaint,  through 
it?  agent,  whereby  respondent  was  to  deliver  to  complainant  at  Seattle, 
as  consignm.ents,  30  cars  of  U.S.  1  lettuce,  I5  cars  of  U.S.  1  peas 
and  5  cars  of  U.S.  1  cauliflower,  the  shipments  to  "commence  with  the 
start  of  the  shipping  season  for  the  year  193^  and  continue  through 
said  193^  shipping  season,"    complainant  agreeing  to  make  accommodation 
advances  in  specified  amounts  "at  the  time  of  shipment  against  the 
original  bill  of  lading  together  with  a  copy  of  invoice  and  federal 
inspection  certificate  showing  cars  billed  to"  complainant,  complain- 
ant's coriipensation  to  be  10%  of  the  gross  selling  price  obtained. 
Complainant  sought  an  award  of  damages  in  the  sum  of  $6057.65  because 
of  respondent's  failure  to  make  shipments  in  accordance  with  the 
contract . 
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S,  Yamasiiita  identified  a  copy  of  the  written  a-gt-eement  attached 
to  the  conrplaint  as  the  agreement  that,   he  had  executed.    He  testified, 
through  an  interpreter,  that  the  negotiations  preceding  the  signing  of 
the  contract  were  had  through  one  Geo.  Ishihara  who  was  unahle  to  read 
or  write  English  very  fluently  and  understood  the    contract  to  mean  that 
it  applied  to  "surplus  cars";     and  that  one  car  of  lettuce  shipped  under 
the  contract,  which  cost  respondent  ^'J^S.IO,  v/a.s  sold  in  Chicago  at 
a  loss  of  $362.51,  while  he  sold  another  car  of  similar  lettuce  at 
Seattle  for  $765.85. 

Ealings  included_in  Decision_ 

1.  Respondent  failed  to  make  shipment  of  any  of  the  lots  called 
for  in  said  contract,  excepting  one  carload  of  lettuce.     The  evidence 
shov;ed  an  intentional  failure  to  make  the  shipments  and  was  sufficient 
to  establish  respondent's  breach  of  contract. 

2.  The  general  rule  is  that  no  recovery  can  he  had  for  loss  of 
profits  v/hich  are  uncertain,  contingent,  conjectural '  or  speculative. 

3.  Complainant's  claimed  damages  were  too  speculative  and  un- 
certain to  enable  calculation.     The  claimed  da:mages  were  the  estimated 
total  commission  that  v/ould  have  been  earned  if  respondent  had  made 
shipment  of  each  of  the  consignment  lots  covered  by  the  contract;  what 
expenses  would  have  been  incurred  by  complainant  in  selling  the  cars  has 
nowhere  been  stated;    the  proof  was  based  upon  the  claimed  average  market 
value  of  said  commodities  upon  the  Philadelphia,  Pa.  market  during  certain 
stated  periods  in  the  m.onths  of  May,  June,  'j'uly  and  August,  193^  and  the 
average  market  price  of  said  commodities  varied  from  time  to  time  during 
said  months  and  generally  declined.      Reference  to  the  contract  disclosed 
that  the  total  shipments  called  for  might  have  been  made  at  any  time 
commencing  with  and  continuing  during  the  shipping  season.  Moreover, 
complainant  m.ight  have  disposed  of  the  shipments  at  any  one  or  more  of 

a  nijmber  of  different  markets. 

U.     Since  the  damages  could  not  be.  calculated,  the  complaint  was 
dismissed.     On  petition  of  complainant  for  reconsidei-at ion  the  Secretary 
affirmed  this  decision  by  Order  dated  J-ane  6,  1936. 

S-1269,  April  2S,  1936,  Docket  1926:  (S.P.) 

ADAI'.iS  PACKniG  Cq^,INC._^  AWM^ALE ,_PLA_^  v. _ CITY  PRODUCE  CO.^  HAZLETON^ 

Violation  charged:     Urgxistif iable  rejection  of  a 

car  of  mixed  grapefruit,  tangerines  an,d  oranges.  • 
Principal  point  j.nvol ye d:     Both  parties  mast  consent 

to- any  alteration  of  a  contract. 
Order:     Complaint  dismissed.  ■' . 
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','  Outline  of _I'acts_ 

On  January  It,  1935 ,  respondent  purchased  from  complainant,  through 
a  hroker,  one  carload  of  Pla.  mixed  citrus  fruits  consisting  of  200 
hoxes  of  grapefrait,  sizes  U6s  to  Sds,  at  a  delivered  price  of  $2  per 
h ox,  the  halance  of  the  ■load  to  .he  made  up  of  choice  tsuigerines,  sizes 
l6Ss  to  250s » ^at 'a  -ptice  .of  $1.65  per  hox  delivered  at  Hazleton,  Pa. 
Complainant  stated  45  "boxes,  of _  oranges  were  added  in  order  to  secure 
the  minimum  rate;     that  respondent,  rejected  the  load  at  destination 
and  that  resalV;  of  the  rejected  shipment,  resulted  in  a  net  loss  of  $302. 9^, 
for  which  amCurit  complainant  sou^t  ggi' award. 

Respondent 'alleged. that  complainant  failed  to  deliver  fruit  in 
accordance  with  contract  specifications.     On  Jan.  7  complainant  Wired 
the  broker  a  description  of  the  fruit  contained  in  the  car  and  contended 
that  respondent's  failure  to  ohject,  to  the  changes  amounted  to  an 
acceptance  of  the  changed  manifest. 

Rulings  includ.ed..in  I)ecision_ 

1.  Respondent  did  not  agree  to  a  modification  of  the  original 
contract.    The  substance  of  complainant's  wire  to  the  "broker  of  Jan. 

7  was  not  broaght  to  the  attention  of  respondent  by  the  broker  until 
the  morning  of  Jan.  9  and  the  carload  in  question  arrived  at  approxi- 
mately the  same  time.     It  was  obvious  that  respondent  had  no  opportunity 
and  therefore  could  not  and  did  not  consent  to  the  substitutions  made. 

2.  Complainant  failed  to  deliver  fruit  in  conformity  with  the 
agreement.     Con^lainant  admitted  that  the  sizes  of  the  grapefruit  and 
tangerines  called  for  in  the  original  contract  were  not  shipped  and 
that  U5  boxes  of  oranges  were  included  in  the  shipment  that  had  not 
been  ordered, 

3.  Since  the  fruit  did  not  conform  to  contract  specifications 
respondent's  refusal  to  accept  was  not  a  rejection  without  reasonable 
cause.    The  complaint  v;as  dismissed. 

S~1270,  May  )4,  1936,  Docket  1775:  (S.P.) 

IESR_&_Ca^MY^  CLE1/^LP5 , OHlO_v^  MCE_PRODUCS_CO.^  BIGLERyiLLE,_PA. 

Violation  charged:    Failure  to  deliver  two  carloads 
of  apples. 

Principal  poi,nts_ involved,:     Proof  of  contract; 
respondent  not  bound  by  unauthorized  act  of 
■  ■  ■'  •  employee. 

Order:     Complaint  dismissed. 


Outlj-ng  oi_Fa,cts_ 

Complainants  claimed  that  on  O.ct.  29,  193^!-  tliey  purchased  from 
respondent,' at  respondent's  warehouse  at  Lee  Cross  Roads »  Pa» ,  2  cars  of 
hulk  apples,  one  car  of  Ga.ips  24"  and  up  at  ']Q(f:  -ger  cwt.  and  1  car  of 
Cull  Balck  Twiggs  and  Staysans  at  SOf-^'per  cwt..,  to  "be  shipped  to 
complainants  at  Cleveland,,.  Ohio;     that  immediately;  thereafter  complain- 
ants contracted  to  sell  thgi  Ganos  at  $1  per  cwt.  and  the  Cull  Black 
Twiggs  and  Staymans  at  $1. 10  per^cwt'.,  f o.h »  shipping  point;  that, 
contrary  to  complainants  wishes,  the  deposit,  of  $50  given  to  the  fore- 
man v^as  returned  to  complainants  with  the  advice  that  the •■  f oreman  could 
not  ship  the  apples.    Complainants  sought  to  recover  a  loss  of  profit 
of  30 f  per  cwt.  on  the  two  cars,  or  $1^^,  plus  $100  which  was  paid  out 
because  of  inahility  to  make  delivery  under  the  contract  of  sale  entered 
into," 

Respondent  alleged  complainants  v/cre  advised  the  apples  at  the 
warehouso  could  he  purclmsed  for  $1  per  cwt. for  cash  'out  that  the 
foreman  had  no  authority  to  malce  sale;     that  complainants  falsely 
represented  to  the  foreman  that  purchase  v;as  to  he  made  of  the  two 
cars  at  'JO^  per  cv/t.  with  a  do'.rn  payment  of  $25  per  car.  Complainant 
denied  agreeing  to  pay  $1  per  cwt.  and  advice  that  the  foreman  had 
no  authority  to  sell. 

V  Complainants'  counsel,  moved  that,  because  of  irregvilarities 
and.  omission  of  arguments  of  counsel  the  depositions  be  stricken  from 
the  record, 

Juling^s  included_in  De£i,sion_ 

1.    The  Secretary  said  there  was  nothing  to  indicate  the 
depositions  were  irregular  in  any  way.     It  is  clear  f-hat  the  notary 
public  before  whom  a  deposition  is  taken  is  not  in  a  position  to 
consider  arguments  advanced  by  either  counsel.     Coun'Jel  are  afforded 
full  opportunity  to  submit  arguments  to  the  Secretary  of  Agriculture. 
It  did  appear  that  specific  objections  and  exception..-  were  not  noted 
by  the  notary  and  apparently  these  objections  were  bc.-ed  upon  the  state- 
ment of  counsel  that  the  questions  were  irrelevant  ana  immaterial.  If 
objection  had  been  made  to  every  question  asked  by  respondent's  counsel 
it  would  not  change  the  result  of  this  order.     Generally  speaking  the 
questions  asked  by  respondent's  counsel  appear  to  have  been  fair  e-nd 
proper  and  even  if  some  of  the  questions  were  loading  there  would  not 
be  sufficient  ground  for  suppressing  the  depositions.    No  Federal 
court  lias  held  it  v/as  error  to  ask  leading  questions  in  an  administrative 
proceeding.    IThether  the  witnesses  should  be  excluded  while  testimony 
is  being  taken  has  generally  been  left  to  the  discretion  of  the  examiner 
conducting  the  hearing  or  the  notary  or  other  officer  before  whom  the 
testimony  is  taken  and  in  no  instance  have  the  pfficers  of  a  corporation, 
when  it  is  a  respondent,  been  excluded  from  the  hearing  room  v/hile  some- 
one else  was  testifying. 
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2,.  ,  The,  evidence  disclosed  that  the  foreman  of  the  packing  plant 
had  no  authority  J?  o;  sell  apples  in.  carload  quantities.    The  testimony 
on  the  question; of, 'wi;ether  ■  in  this  particular  case  the  officers  of  the 
respondent  company  authorized  the  foreman  to  make  the  sale  of  the  apples 
at  less  than  a', dollar  per  cvvt.  was  in:  direct  conflict.    One  witness 
testified  in' tiiev af;f^  least  three  testified  in  the  negative. 

3.    boBiplainaht  clearly  failed  to  establish  "by  a  fair  preponderance 
of  the  evidence  that  the  apples  were  purchased  from  the  respondent  as 
alleged  in  the  complaint.    The  complaint  was  therefore  dismissed* 

S-1271,  :1/Iay  U,  1536,  Docket  1923:  (Hearing) 

DRI7EH_&_W00DRp\7_^  lEMTCHES,_WASH._v^  FLMNG-l^LSOlTJffiRCiaTTILE  C0_^, 
TOPEXiL^  •p^SAS_j^  .   ■  . 

•    Violation  charged:    Unjustified  rejection  of  a 
carload  of  Delicious  apples. 
Principal  poirit.  involved:     Proof  of  contract;  no 

meeting  of  minds. 
Order:     Complaint  dismissed. 

Outline  of_Pacts_ 

Daring  the  month  of  Oct.  193^ .■  complainant  and  respondent 
exchanged  several  wires  and  letters  concerning  the  purchase  and  sale 
of  apples,  one  carload  of  v;hich  was  accepted  and  paid  for  "by  respondent, 
and  it  v;as  contended  by  complainant  and  denied  by  respondent  that  these 
wires  included  the  purchase  of  a  second  carload  to  be  shipped  by 
complainant  at  a  later  date.    On  learning  of  respondent's  contention 
that  only  one  carload  had  been  purchased  complainant  shipped  the  second 
one  to  Cleveland,  Ohio,  where  it  was  sold  by  complainant  for  the  account 
of  respondent  for  a  s-um  $592.07  less  than  the  price  at  which  complain- 
ant contended  it  was  sold  to  respondent,  and  complainant  sought  an 
av/ard  of  damages  in  that  amount.  .\ 

The  record  was  in  a  badly  scrambled  condition  with  reference 
to  whether  respondent  ordered  one  or  two  carloads  of  apples,  the  only 
question  involved  in  this  case.    After  an  exchange  of  several  v/ires 
respondent  wired  complainant  "if  you  think  good  deal  Delicious  specified 
letter  buy  one  car  90  days  free  storage"  to  which  complainant  replied 
"***thin]i:  good  deal  confirm  one  car  mixed  Fancy  Extra  Delicious  sizes 
specified  90  days  free  storage**."    The  later  wire  seemed    to  indicate 
that  the  question  of  whether  respondent  should  purchase  the  carload 
of  "mixed  Pa^cy  Extra  Delicious  apples"  was  passed  back  to  it. 
Respondent  failed  to  answer  that  wire. 
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^aling_ include^  in_Decisipil 

Complainant  failed  to  present  sufficient  evidence  to  warramt 
its  contention  that  respondent  contracted  to  purchase  more  than  one 
carload  of  apples.     Considering  the  record  as  a  whole,  it  seemed 
reasonable  to  ■believe  that  complainant  v/as  negligent  in  confirming  the 
second  shipment  and  should  not  he  permitted  to  take  advantage  of  the 
amhiguous  wires  in  hinding  respondent,  who  was  clearly  mislead  to  the 
extent  that  there  was  no  meeting  of  the  minds  with  respect  to  the 
purchase  of  the  second  carload.    The  complaint  was  therefore  dismissed. 

S-1272,  May  5,  1936,  Docket  2070.:  (S.P.) 

JPS.^SIGHELBEEGER  &  C0_^,_5^STIS ,_j;i4._v.^.E._lIELS0N^  ALTOOM,_PA. 

Violation  charged:    Unjust  if  iahle  rejection  of 
a  carload  of  watermelons. 

Principal  point  involved^.    Y/hether  respondent  "broker 
....    .       or  purchaser. 

Ordej::    Complaint  dismissed. 

Outline  of_Pacts 

Complainant  claimed  that  on  June  12,  1935  ^         °^  U.S.  ¥0.  1 
23  Ih.  average  watermelons  was  sold. to  respondent  at  the  agreed  price  of 
$60  net  f.o.h.  Bamboo,  Fla. ;     that  the  car  was  diverted  to  American 
Stores  Co.  at  Johnstown,  Pa.  for  the  account  of  respondent;    that  v;hen 
tender  v/as  made  respondent  refused  to  accept  them  but  did  not  notify 
complainant  of  such  refusal  until  four  days  after  arrival  of  the  ship- 
ment;    and  that  the  melons  v;ere  sold  by  the  carrier  for  $175' ^3  less 
than  transportation  charges.     Complainant  sought  an  award  of  $235*^3 
representing  the  $175* ^3  deficit  in  transportation  charges  plus  the 
f.o.b.  contract  price  of  $60. 

Respondent  maintained  that  he  acted  only  as  brcker  in  the 
transaction  and  that  respondent  telegraphed  complainant  as  soon  as 
notified  of  the  refusal  by  the  American  Stores  Co.  for  the  alleged 
reason  that  they  cut  white  instead  of  red. 

The  melons  were  inspected  on  June  S,  1935 «  '^Y  ^  Federal-State 
inspector  at  Bamboo  Siding,  Pla.  and  the  certificate  showed  that  the 
stock  graded  U.S.  1,  23  lb.  average,  with  flesh  red,  crisp,  juicy  and 
sweet,  gra6.e' defects  within  tolerance  and  no  decay.     The  evidence 
shov/ed  tliat  after  preliminary  wires,  at  12: P.M.  on  June  12  respond- 
ent wired  complainant  "divert  car  tv/entythrees  American  Stores 
Johnstovm  invoice  me  seventyfive  less  brokerage  confirm***" 
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"  :  V  .. /l:|_  :"Il.e(lerar-S.tat  showed  that  the 

v;atermelons  confomed  in  every  way  to  the  specifications  set  forth 
in  the  contract  of  sale.    This  was  an  f.o.h.  sale,  hence  the  Federal- 
State  inspection-  certificate  was  prima  facie  evidence  of  such  conf omaijjy. 

2.    The  evidence  submitted  by  complainant  and  hy  respbndent 
disclosed  that  the  watermelons  were  sold  to  the.  American  Stores  Co* 
and  \7Gre  rejected  hy  that  company  and  that  respond.ent  acted  as  a 
hroker.    The  American  Stores  Co.  v/as  not  made  a  respondent  and  the 
complaint  against  J.E.  Hel son  v/as  dismissed. 

S-1279 ,  l/Iay  S ,  1936 ,  Docket  20^^^+:    . ( S . P . ) 

AiroiffivJS  3H0TpHS_DF  DETROIT  ,_I1JC^,_DE,TE0IT^  MICH^  v._J^  AUSTEN_HJNTER 
CO^ , -CEYST  AL_C  IT  Y  ,1'TEXAS^ 

Violation  charged:    Failure  to  account  for  a  car 
■  of  s-pinach. 
_P  r  in  ci,pal_point_  involve^:  Set-off. 
Ordej::     Complainant  awarded  $131.85,  v/ith  interest; 
respondent's  countercomplaint  dismissed. 

Oujtline  ^f_Pacis_ 

On  Dec.  IS,  193^  complainant  pxirchased  from,  respondent  a  carload 
of  spinach  at  the  f.o.b.  price  of  65^  per  bushel,  which  was  after\7ard 
shipped  from  the  State  of  Texas  to  complainant  at  Detroit,  Michigan. 
On  December  22  complainant  mailed  a  check  for  $691.20  to  respondent, 
erroneously  calculating  the  purchase  price  at  SO^^  instead  of  65^  per 
bushel.    Respondent  recognized  this  error  but  cashed  the  check  and, 
to  reimburse  complainant,  issued  a  check  to  complainant  for  $128, 60, 
being  $1  less  than  the  amount  actually  due,  but  later  stopped  payment  on 
it,  claiming  this  stuh  as  damages  because  of  dissatisfaction  with  the 
manner  in  which  complainant  handled  a  consignment  of  spinach  contained 
in  another  car.     Complainant  sought  to  recover  the  amount  deducted, 
plus"^$2.25  protest  fee. 

^liligs  included_in  Decision_ 

1.  The  transactions  were  on  an  entirely  different  basis,  thus 
preventing  a  set-off  of  one  account  against  the  other.     In  a  former 
decision  the  Secretaiy  had  held  that  in  order  to  properly  claim  a  set- 
off in  connection  with  separate  and  distinct  shipments  both  parties 
must  have  acted  in  the  same  capacity  at  the  time  of  both  shipments. 

2.  Respondent  failed  truly  and  correctly  to  account  to  complainant 
within  the  meaning  of  the  Act.  Complainant  was  therefore  awarded  $129. 60, 
plus  $2.25  protest  fee,  or  a  total  of  $131. S5,  with  interest. 

3.  Respondent's  countercomplaint  was  dismissed. 
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S-12gl,  May  11,  1936^  Docket 'sd^J:  (S.P.) 

LEO  H._WRI&HT  &  SONS^  MOP^IEiDj.  MIM^  v._SHUBF^T_BROKERA&E_CO.^  OlvIAHA, 

Violatj-on  charged:    Failure  to  accoiaiit. 
Prj-ncipal  point. s_involve^:     Buyer  liable  for  "balance 
of  purchase  price  of  accepted  stock. 
-        Order:     Complainant  awai-ded  $11^.^0,  with  interest. 


Outline  of_Eacts_ 

On  or  ah out  March  I5,  1935  complainant  sold  to  respondent  a 
carload  of  U.S.  No,  1  potatoes,  consisting  of  ISO  sacks  of  Cohhlers, 
at  the  agreed  price  of  $1.20  per  cwt. ,  and  180  sacks  of  Ohios  at  the 
agreed  price  of  $1.^7  pe^  cwt.,  or  a  totf.l  of  $^S0.60,less  freight 
of  $151. r;0  and  brokerage  of  $15,  leaving  a  net  sale  price  of  $31^.^0. 
The  potatoes  were  shipped  from  Halma,  Minn,  to  Onaha,  IJehr.  They 
were  accepted  by  respondent,  who  made  a  payment  on  account  of  $150  and 
after  complaint  was  filed  v/ith  the  Department  made  an  additional  pay- 
ment of  $50,  leaving  a  balance  of  $114.^0  due,  which  respondent  adjnitted 
owing  and  promised  to  pay  as  soon  as  possible. 

Haling  Included  in_Declslon 

The  potatoes  conformed  to  the  specifications  of  the  contract  of 
sale  and  were  accepted  by  respondent  who  had  paid  $200  on  account. 
Complainant  was  awarded  $ll4.M-0,  with  interest. 

S-12g6,  May  13,  I936,  Docket  1979:  (S.P.) 

li '_XUKO^L&_SONS  PRODUCE  C0_^,_KpSAS  CITY_^  M0_^  v.JHLLSR  &  JACOBSON_^ 
CiUpRIDGE,jmTl. 

Violation  charged:     Failure  to  ship  3  carloads 

of  potatoes  conforming  to  contract  specifications. 

Principal  pointe  involved:     Proof  of  damages;  reference 
to  market  reports. 

Order:     Complaint  dismissed. 


-  rr  - 309  ^ 


Outllng  of_I'acts_ 

In  the  latter  pai-t  of  March,  1935 »  through  a  "broker,  complainant 
purchased  from  respondent  3  carloads  of  Cohhler  potatoes  of  "good 
quality, size,  inspection  on  arrival  with  seed  tags,"    as  shoT7n  "by  the 
confirmations  of  sale,  at  $1„06  per  cwt.  delivered  at  Kansas  City,  l/Io.  , 
shipment  "being  made  from  Camhridge,  Minn.     Cornplainant  rejected  the  ship- 
ments for  the  alleged  reason  that  the  potatoes  v/ere  not  of  the  kind, 
quality  and  variety  purchased  and  sought  an  award  of  damages  in  the  amount 
of  ^^S»hO  on  the  first  car  and  $68.^0  on  each  of  the  other  tv/o  cars, 
figured  on  the  hasis  of  the  minimum  carload  of  3^0  sacks  at  the 
difference  Tsetv/een  the  carload  market  price  of  potatoes  of  like  kind 
and  quality  and  the  purchase  price  of  potatoes  as  shovm  hy  the  confir- 
mation, being  lG^<p  pci"  sack  for  the  first  car  and  19$^  per  sack  for 
the  other  two. 

The  evidence  disclosed  that  one  car  arrived  on  March  27  and 
the  other  cv^o  on  March  29  and  that  Federal  inspection  was  secured  on 
one  car  on  April  6,  the  deposition  of  the  inspector  showing  that  the 
potatoes  did  not  conforai  to  the  specifications  cf  the  contract  because 
they  were  not  of  good  quality  at  the  time  of  arrival.    There  v/as  no 
evidence  that  the  other  cars  'vvere  inspected  and  it  was  not  clear  why 
the  one  car  was  held  until  April  6  hef  ore  inspection  was  made. 

Riling  included  i.n_Deci.sion 

Complainant  failed  to  establish  legal  damages.     It  attenipted 
to  sho'.v  damages  by  submitting  market  reports  showing  that  U.S.  No.  1 
Cobbler  -pota-toes  wei^e  selling  on  an  average  of  approximately  lG<p  to 
19^  more  on  the  date  the  potatoes  arrived  than  the  contract  price. 
However,  it  was  not  shown  that  it  had  any  contract  for  the  sale  of 
potatoes  such  as  were  described  in  the  contract  of  sale  and  admitted 
that  no  potatoes  were  bought  to  replace  the  ones  rejcicted.    The  com- 
plaint was  dismissed. 

S-12SS,  May  12,1936,  Docket  ISll:  (S.P.) 

M._J^  McCAHTHY_&_CO.^  CHABLESTOM,_MASS._v^  B.B ._KIEKLAND  SEED_CO.  , 
COLULBIA^  S.C. 

Violation  charged:  Rejection. 

Principal  poj,nt s_inv^lved:     Measure  of  damages;  too 

long  delay  in  making  resale. 
Ordej::     Complaint  dismissed. 
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Outlj,ng  of_Facts_ 

On  Uoveraber  2  and  Noverober  21,  193^4,  complainant,  tliroiogh.  a 
broker,  sold  to  respondent  3  carloads  of  seed  potatoes  to  be  shipped 
from  points  in  Maine  to  respondent  at  Columbio.,  S.C.  Respondent 
was  to  give  complainant  shipping  instractions  but  failed  to  do  so 
and  complainant  therefore  sold  the  potatoes  on  April  12,  shipment 
having  been  made  to  Boston,  iAass.    Complainant  soaaght  an  award  for 
$^!-65.ol,  the  difference  between  the  amount  for  which  the  potatoes  i7ere 
sold  to  respondent  and  the  amo\znt  realized  from  the  resale, 

Sospondent  contended  that  complainant  notified  it  on  ^eh.  2S 
that  the  potatoes  v/ere  "being  sold  for  respondont ' s  account  and  that 
if  they  had  heen  sold  at  that  time  instead  of  April  12  there  would 
have  heen  no  loss.     Complainajit  admitted  having  notified  respondent 
on  February  2S. 

.3id=iiigs  iAcluded_in  Decision 

1.  Respondent  did  not  give  shipping  instructions  on  the  three 
cars  and  therefore  breached  the  contract. 

2.  Complainant  did  not  establish  any  legal  damage.  The 
proper  measure  of  damages  v;ould  be  the  difference  between  the 
contract  price  of  the  potatoes  and  what  they  would  have  sold  for  on  or 
about  Feb.  2S,  1935.  and  not  April  12,  1935-     Conplainant  should  not 
have  v/aited  more  than  forty  days,  or  from  Feb.  28  to  April  12,  to 
sell  said  potatoes.    The  complaint  was  therefore  dismissed. 

S-1295,  W  15,  1936,  Docket  2102:  (S.P.) 

J.S._1-3ELS0N,_A1T00|IA_^  PA_^  v._l^LSON  &_C0.^  II^C.^  OVIEDO^  FLORIBA. 

Violation  charged:     Failure  to  account  for  an 

initial  icing  charge. 
Principal  poi.nts_ involved:     Responsibility  for  initial 

icing  charge  on  f.o.b.  shipment;  right  to  file  complaint. 
Order:     Complaint  dismissed. 

Oujtline  of_Facj:s 

On  or  about  Hay  7,  1935.  complainant,  acting  as  a  buying  broker, 
purcliased  a-  carload  of  White  Rose  celerj''  from  respondent  for  shipment 
to  the  American  Stores  Co.  in  Newark,  N.J.  at  the  f.o.b.  price  of 
$2.25  per  crate,  plus  precooling  charges.     At  the  time  of  the  purchase 
respondent  had  a  carload  of  celery  in  transit,  v/hich  had  previously 
been  shipped  from  Florida,  upon  v/hich  an  initial  icing  charge  of  $22,50 
had  been  paid  by  respondent,  and  this  car  was  applied  on  the  contract. 
The  contract  made  no  mention  of  provision  for  refrigeration  in  transit 
but  respondent  nevertheless  added  this  charge  for  initial  icing  to  the 
invoice  price,  and  the  draft  as  drawn  by  respondent  was  paid  by  American 
Stores  Co.  who  later  deducted  the  $22.50  from  the  remittance  made  to 
complainant,  and  it  was  for  this  deduction  tliat  complainant  brought  this 
proceeding  against  respondent. 
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Respondent'  claimed  that  since  the  car  had  rolled  prior  to  the 
time  the  sale  was  made  to  American  Stores  Co,  ,  it  was  necessary  that  the 
shipment  "be  protected  in  transit  "by  some  method  of  refrigeration,  which 
was  supplied  "by  the'  initial  ice,  and  that  since  no  mention  was  made  in 
the  contract  of  sale  with  respect  to  refrigeration  in  transit  respond- 
ent used  his  "best  judgment;     tliat  American  Stores  Co.  received  a  copy 
of  the  invoice  showing  the  method  of  refrigeration  and  thereafter  paid 
the  draft,  accepted  the  shipment  and  unloaded  the  car,  instead  of 
■rejecting  the  shipment  and  refusing  to  pay  the  draft,  as  Y/ould  h^.vo  heen 
the  case  had  the  charges  "been  incorrect;    and  that  it  is  not  cusuomary 
for  shippers  to  pay  either  transportation  or  rr-f rigeration  charges  on 
'f.o.D.  shipments. 

Roling    included  in_Decision 

1.    Complainant  failed  to  show  his  right  to  maintain  this 
proceeding  agadnst  respondent  under  the  Act.    Th5  "broker  (complainant) 
is  not  a  proper  party  complainant  against  respondeni; .    The  facts  were 
insufficient  to  warrant  a  conclxision  as  to  whsther  he  could  proceed 
under  this  Act  against  American  Stores  Co.  or  v;hether  this  company 
has  any  "basis  for  filing  a  complaint  against  the  shipper,  ?/ho  is  the 
respondent  in  this  case.    The  complaint  was  dismissed. 

S-1299,  May  19,  I936,  Docket  2010:  (S.P.) 

RICHMM  &  SiarUELS,_INC^,_M_YOffi,_lLY^  v.JvIIM-&RIFi:iI  &  CO^,_ROCZY 
MOUNT,  _}T^C^ 

Violation  charged:    Unjustified  rejection  of  a  car 
of  onions. 

Principal  poinis_ involved:     Time  of  shipment  essential 
specification;     right  to  raise  addi'^'^ional  ground  of 
defense  after  complaint  filed. 

Order:     Complaint  dismissed. 

Outline  of_Pacis 

On  or  ah  out  June  10,  1935 »  throitgh  a  "broker,  complainant__^  "by  . 
contract  in  writing,  sold  to  respondent  a  carload  of  5IO  sacks  of  U.S. 
Ho.  1  wax  onions  at  $1.^-0    per  sack  f.o."b.  Texas  shipping  point,  or 
$71^>  "i^J-T-e  date  of  shipment  being  specified  as  June  7*    ^^le  onions  were 
shipped  from  Hut  chins,  Texas  to  Rocky  Mount,  N.C.  and  upon  arrival  at 
destination  respondent  rejected  them,  claiming  at  first  that  the  onions 
were  not  up  to  contract  requirements  and  su"bsequent  to  the  filing  of 
this  complaint  contending  that  rejection  was  made  on  the.  added  ground 
that  the  shipment  was  not  made  "by  respondent  until  June  Corapla-inant 
sought  an  award  for  $3^9 -6^-,  the  difference  between  the  contract  price 
and  the  net  sum  realized  upon  resale,  $32^.30.  : 
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Coraplainajit  contended  that  respondent's  rejection  of  the  shipment 
on  the  gromid  that  the  onions  failed  to  meet  contract  requirements 
waived  any  right  which  it  may  have  had  to  object  to  complainant's 
failure  to  ship  at  the  time  specified  in  the  contract.     In  his  dis- 
cussion on  this  point  the  Secretary  said  that  in  certain  cases  the  party 
rejecting  a  shipment  m.ight  quite  properly  defend  on  the  ground  that 
complainant  failed  to  comply  with  the  terras  of  the  contract  in  some 
respect  quite  different  from  the  ohjection  raised  at  the  time  of 
rejection,  \/hile  in  other  cases  respondent  might  "be  estopped  from 
setting  up  such  defense.     It  was  admitted  that  u-ider  some  circumstances 
a  refusal  to  accept  goods  for  a  stated  reason  i-v  operate  as  a 
waiver  of  other  ohjections  which  might  have  'boei  properly  riade. 
This  may  he  the  situation  in  cases  where  the  silence  of  the  purcliaser 
and  his  conduct  are  such  as  to  mislead  the  seller  and  prevent  him  in 
some  way  from  protecting  himself. 

Rulings  include d_in  SeGisiun_ 

1.  The  certificate  of  Federal  inspection  luade  at  shipping  point 
showed  that  the  onions  graded  U.S.  1.,  and  therefore  met  contract 
requirements  since  the  parties  agreed  to  a  sale  on  an  f.o.h.  hasis. 

2.  The  evidence  was  conclusive  that  cora.plainant  did  not  comply 
with  the  terms  of  the  contract  v/ith  respect  to  the  time  of  shipment. 

The  certificate  of  Federal  inspection  at  shipping  point  showed  definitely 
that  the  inspection  was  not  completed  until  7-30  p.m.  on  June  8,  1935 
and  the  inspector  confirmed  this  statement  in  a  telegram  sent  to  this 
Department  on  April  29,  193^.    This  positive  assurance  on  the  part 
of  the  Federal  inspector  that  he  inspected  the  onions  at  shipping  point 
on  June  S,  1935  convinced  the  Secretary  that  shipment  was  not  made  on  the 
previous  day  as  claimed  hy  complainant. 

3.  There  was  nothing  in  the  record  to  indicate  that  respondent 
waived  any  rights.     Respondent's  failure  to  notify  ccrrplainant  of  its 
objection  to  the  time  of  shipment  until  the  answer  to  the  complaint  was 
filed  was  irrmaterial  since  respondent  could  have  rejected  the  shipment 
vdthout  stating  any  reason  whatever  and  later  set  up  any  reasons  which 
it  may  liave  had,  provided  such  silence  in  no  way  danaged  complainant. 
The  record  contained  no  proof  that  coiTrplainant  was  in  any  v;ay  damaged  "by 
l8.ck  of  knowledge  that  respondent  rejected  the  shipment  on  the  added 
ground  of  failure  of  coiTiplainant  to  ship  on  the  date  specified  in  the 
contract.     If  respondent  at  the  time  of  filiiig  its  answer  had  for  the 
first  time  raised  the  ohjection  thjit  the  onions  were  defective  in  some 
particular  and  in  this  manner  shifted  its  defense  to  other  grounds  after 
the  means  of  proof  in  rebut tiai  could  reasona.TDly  "be  presumed  to  have  "been 
destroyed,  a  very  different  situation  from  that  in  the  instant  case  would 
be  presented.     In  this  case,  however,  the  actu.al  date  of  shipment  could 
be-  proved  six  months  or  a  year  after  shipment  was  made  as  easily  as  at 

the  time  of  rejection.  Where,  as  in  the  instant  case,  respondent  rejected 
the  onions  for  a  stated  reason,  their  silence  as  to  the  other  objections 
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which  would  justify  refusal  to  accept,  in  the  ahsence  of  conduct  which 
could  have  in  sbme  way  misled  and  prejudiced  conrplainant ,  cannot  "be 
construed  as  preventing  them  from  insisting  on  their  defense  of 
nonperformance  of  complainant  in  failing  to  make  shipment  on  the  date 
specified  in  the  contract.    Respondent  rejected  the  onions  proinptly, 
stating  at  least  one  ohjection,  and  if  it  had  others  there  was  no 
evidence  that  the  failure  to  disclose  them  damaged  complainant. 

^.    Respondent's  rejection  was  justified  since  complainant  failed 
to  make  shipment  on  the  day  specified  in  the  contract  and  for  this 
reason  the  complaint  was  dismissed. 

S-1301,  May  22,  1936,  Docket  2lSg:  (Hearing) 

P.H.__SIIvffSpiT_Cp._^  J;LPM,__ILL^  v._CPiLES_G^  IBAOH, J^pBILE,_ALA3ip.^ 

Violation  charged:    Failure  truly  and  correctly  to 

account  for  a  carload  of  peacheco 
Principal  poj,nt  Involved:     Respondent  liahle  for  net 
proceeds  realized  from  sale  of  consigned  produce. 
Order:     Complainant  av/arded  $330 •  v/ith  interest. 

Outline  of_Pacts_ 

On  or  ahout  August  20, 1935 »  complainant  diverted  to  respondent 
at  Mohile,  Alaharaa  a  car  containing  3^7  "baskets  of  peaches  shipped  from 
Walnut  Hill,  111.,  which  was  accepted  by  respondent  and  sold  for  the 
account  of  complainant,  and  complainant  sought  an  award  for  the 
proceeds  of  the  sale. 

Uo  formal  ansv;er  was  filed  by  respondent,  hut  at  the  hearing 
at  Mobile  respondent  admitted  the  allegations  of  this  complaint  and 
the  disciplinary  complaint  brought  by  H.A.  Spilman,  an  employee  of  the 
U.S.  Department  of  Agriculture,  Docket  2159,  S-I307,  based  on  the  same 
■transaction,  and  that  net  proceeds  of  $330  vieve  received  from  the 
purchaser  of  the  car,  which  sum  respondent  had  failed  to  pay  to  complain- 
ant because  of  financial  difficulties. 

Bui  ing.,,,. include d  in_Declslon 

The  record  showed  the  sum  of  $330  to  be  due  and  o\7ing  complainant, 
for  which  amount,  plus  interest,  an  award  was  issued  in  favor  of  coniplain- 
ant . 


S-1302,  Llay  21,  1936,  Docket  20l6:  (S.P.) 

MTiam_FRUIT_5^TOGETABLE_EX  ,_IIC_^  ,_A&ENT_EORjvlAIp_POTA!rp  _ 

GR0\TORS,_IIC^,_OT_Y0IK^  N. Y._v^BAY_FRUIT_Cg'iPAlY^  W,^  CPIARLSSTON , 

s.c._ 

Violation  charged:  Uj^justified  rejection  of 

carload  of  potatoes. 
Princiml  E^^i^t s_involved:     Breach  of  contract  by 

complainant;     delay  in  date  of  shipment. 
Order:     Complaint  dismissed. 

Oat line  of_Fact s 

On  or  about  Sept.  13,  193^.  complainant  sold  to  respondent  two  - 
cars,  10-peck  sacks,  of  Maine  Selected  Seed  Cobbler  potatoes  at 

$2.^0  per  sack  delivered  Charleston,  S.C.,  to  be  shipped  in  January,       •  ' 
Pebraary,  1935-     Respondent  ordered  from  complaina^nt ,  through  an  agent, 
one  carload  under  date  of  Jan.  10,  with  directions  th^t  it  be  shipped 
immedia-tely.     The  agent  promptly  advised  complainant  of  these  in- 
structions, which  v;ere  overlooked  by  complainant,  and  the  potatoes  were 
not  shipped  from  Maine  until  Jan.  26.     Coraplainaiat  claimed  that  the  second 
car  was  shipped  on  Feb.  26  and  because  of  respondent's  rejection  of  this 
car  complainant  sought  an  award  for  $1SS.01,  the  difference  between  the 
amount  for  v;hich  the  potatoes  were  sold  to  respondent  and  the  amount 
realized  upon  resale  of  them,  $199«37« 

The  evidence  disclosed  that,  as  contended  by  respondent,  due  to 
the  delay  in  shipi)ing  the  potatoes  the  respondent  had  to  purchase  other 
potatoes  and  advised  the  broker  that  notvdthstanding  that  the  coinplain- 
ant  had  been  guilty  of  a  breach  in  contract  by  not  shipping  the  potatoes 
ordered,  it  would  take  the  car  of  potatoes  shipped  on  Jan.  26  in  place 
of  the  second  car  of  potatoes. 

Rulings  included  in  Decision 

1.  Complainant  breached  the  contract  by  not  shipping  the  first 
car  of  potatoes  promptly  at  the  time  they  v;ere  ordered  by  respondent. 
Complainant's  agent  knov/ing  this  fact,  felt  tliat  the  respondent  could 
not  be  required  to  accept  the  car  of  potatoes  shipped  Jan.  2d  and  thouglit 
that  it  would  be  fair  to  both  complainsait  and  respondent  to  agree  on 
behalf  of  complainant  that  the  car  v;ould  be  accepted  in  lieu  of  the 
second  car,  and  so  advised  his  principal. 

2.  Complainant  failed  to  show  that  respondent  rejected  the 
second  car  without  reasonable  cause  and,  therefore,  the  complaint  was 
dismissed. 
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S-1303,  llay  22,  1936,  Docket  1S03:  (Hearing) 

C.F.  SCHAXFER  CO..  YMIIvIA.  WASHy  y.  ZIMMEIMM  BR0S^,_3ALTIM0KS^  MIL 

Violation  charged,:    Unjustified  rejection  of  a 
carload  of  Italian  prunes. 

Princi:Qal  poj,nts_ involved:    Broker  agent  of  laoth 
parties;     destination  inspection  evidence  of 
quality  and  condition    at  shipping  point  in 
f.o.b.  sale;    proof  of  special  damages. 

Order:    Complaint  dismissed;  respondent  awarded 
nominal  damages  of  $1. 

Ootline  of_Facts 

On  or  alDout  Aug.  30 »  193^.  through  a  broker,  following  an  exchange 
of  wires  betv7een  complainant  and  the  "broker,  ccmrplainant  sold  to  respond- 
ent a  carload  of  prunes,  the  mem^orandum  cf  sale  issu&d  by- the  broker 
specifying:     "1  car  U.S.  No.  1  Washington  Italian  prunes  in  half -bushel 
tubs  faced,  curtain  and  ribbon  across  face  at  75^^  per  half-bushel 
tub  f.o.b.  ***  to  be  fresh  pack  stock."    On  Sept.  2  the  prunes  were 
shipped  from  Washington  State  to  respondents  at  Baltimore,  Md.  and 
arrived  on  Sept,  12,  which  v/as  within  the  usual  time  required  for 
transportation  for  a  shipment,  of  produce  from  the  State  of  Washington 
to  the  State  of  Maryland.    After  rejection  of  the  shipment,  complainant 
sold  the  prunes  for  the  net  sum  of  $4S6,  or  $lU0.6l  less  than  the  total 
freight  and  selling  charges  at  auction,  and  sought  an  award  for  $800. 6l, 
for  loss  sustained. 

Respondents  alleged  that  the  purchase  and  sale  agreement  v/as  oral 
and  not  enforcible;    and  denied  tliat  the  broker  ivas  their  agent  and 
that  the  complainant  tendered  to  respondents  a  carload  of  prunes  in 
compliance  with  the  contract.    By  way  of  counterclaim  respondents  asked 
damages  of  $93.^1  based  on  the  claim  that  the  prunes  were  "soft,  with 
a  maximum  decay  of  2^^. " 

Federal  inspection  at  Baltimore  on  Sept.  13  for  condition  only, 
necessarily  confined  to  the  accessible  portion  of  the  load  consisting  of 
the  3  "Upper  layers,  sho\7ed  that  the  prunes  examined  were  mostly  soft, 
an  average  of  5^  °f  the  shipment  was  decayed  as  a  result  of  Hhizopus 
Rot;    an  average  of  2^  was  cracked  open  and  a  portion  of  the  shipment 
was  found  to  be  bruised  as  the  result  of  the  shifting  of  the  load. 
There  v/as  no  shipping  point  inspection. 
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Bolings  include(^^ini  Decision 

1.  Respecting  respondent's  contention  that  the  oral  purchase  and 
sale  contract  was  not  enforci'ole  "because  no  note  or  memorandum  thereof 
M&s  made  and  signed  "by  respondents  or  their  agent  so  as  to  conform  to  the 
requirements  of  the  statute  of  frauds,  the  evidence  showed  that  respond- 
ents suhmitted  a  counter-offer  to  complainant,  through  the  "broker,  of 
U2-I/2  cents  for  display  lugs  and  to  that  extent,  at  least,  made  the 
"broker  their  agent.    The  broker's  memorand'Uin  thorc'by  "becam'j  respondents' 
memorandum.    Moreover,  respondents  based  their  counterclaim  on  the 
claimed  breach  of  complainant's  warranty  and  t::ereby  recognized  the 

enf orcibility  of  the  contract  of  purchase  and  sale. 

2.  The  contract  must  be  presumed  to  be  accurately  expressed  in 
the  quoted  portion  of  the  memorand\im  of  sale.    This  memorandum  appeared 
to  be  in  accord  with  the  terms  and  specifications  e:cpressed  in  the 
exchange  of  wires  mentioned  and  the  brok.^r  testified  that  copies  of 
the  memorandum  vvere  sent  to  both  complaii.ant  and  respondents,  neither 

of  whom,  so  far  as  the  record  showed,  made  any  objection  whatever  to  the 
terras  of  the  agreement  as  set  forth  by  the  broker. 

3.  Complainant  failed  to  deliver  the  quality  and  grade  of  prunes 
which  respondents  contracted  to  purchase.     Since  this  was  clearly  an 
f.o.b.  sale  the  destination  inspection  could  only  be  considered  in  so 
far  as  it  indicated  the  quality  and  condi-tion  of  the  piunes  at  the  time 
and  place  of  shipment.    This  inspection  certificate  seemed  clearly 

to  indicate  that  had  the  prunes  been  up  to  contract  requirements  at 
shipping  point  they  would  not  have  deteriorated  to  the  extent  found 
at  destination,  since  the  record  showed  that  the  car  moved  on  schedule 
time  and  appa-rently  under  proper  and  adequate  refrigeration.  The 
affidiivit  of  Mr.  G-eorge  E.  Beeks,  stating  that  the  prunes  were  of 
U.S.  llo,  1  quality  on  September  2,  193^.  could  not  be  accepted  as 
proper  proof  of  the  quality  and  condition  of  this  shiiDment  at  the 
time  of  delivery  to  the  carrier,  since  this  affidavit  was  not  made 
until  Uov.  21,  193^.  and  lacked  all  of  the  requirements  of  an  official 
inspection  certificate,  and  failed  to  show  that  any  notes  v/hatever  were 
made  by  affiant  at  the  time  of  making  examination  of  the  prunes. 
The  complaint  was  dismissed. 

Where,  as  in  the  instant  case,  the  shipper  mast  be  presumed 
to  have  Imovm  that  the  produce  was  purchased  by  respondents  for  resale, 
it  seems  reasonable  to  hold  that  respondents'  loss  of  profits  constituted 
special  daxnages  which  were  impliedly  within  the  purview  of  the  parties. 
Respondents'  proof  of  damages  sustained  in  this  case,  however,  was 
deemed  insufficient  to  establish  a  basis  for  computation  because 
respono.ents  failed  to  furnish  proof  that  any  effort  whatever  was  made 
to  secure  a  replacement  of  the  shipment.    Respondent  was  awarded 
nominal  dajnages  of  $1  against  complainant. 
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S-130H,  Iviay  22,  193^,  Docket  211S:  (S.P.) 

H . L  ._STOTE]!T__&_SPNS  ,_INC_^  ..J'AIBPORT  ,_1T^Y^  v.  J^MEC I_FRUIT_CO 
PITTSBURGH^  PA^ 

Violation  charge^:    Unjustified  rejection  of 

a  carload  of  celery. 
Principal  point  involved:     Definition  of  "individually 

' washed. " 
Order:     Complaint  dismissed. 


Outline  of_Pacts 

On  Sept.  11,1935.  through  a  broker,  complainant  sold  to  respondent 
a  car  of  U.S.  1  individually  washed  celery  at  ^2.35  pe^  crate  delivered 
Pittshui'gh,  ?/hich  was  shipped  from  Wayher-port ,  17. Y.  to  Pittsburgh,  Pa. 
Respondsi'.t  claimed  that  the  celery  was  not  individually  v^ashed  and 
rejected  it  and  it  was  resold  by  complainant  for  thg  net  sum  of  $11^-0.23, 
or  ^hG^.Ef  less  than  the  original  contract  price.  Complainant 
maintained  the  celery  was  individually  washed  and  sought  an  award 
for  $5+65.87. 

The  celery  v;as  inspected  by  a  Federal  inspector  on  Sept.  16, 
1935 »  the  inspection  certificate  reading,  in  part:     "Stock  is  well 
trimmed,  mostly  fairly  clean,  many  stalks  slightly  dirty,  generally 
fairly  well  to  well  blanched.    G-rade  defects  average  5  per  cent, 
principally  insect  injury  and  a  few  poorly  blanched. " 

Rulings  lncludjd_in  Decision 

1.    The  celery  v/as  not  individually  washed  as  called  for  in  the 
contract  of  purchase  and  sale.    Complainant  submitted  evidence  which 
tended  to  show  it  was  so  v/ashed.,  while  respondent's  riworn  statement  was 
to  the  contrary.    Greater  weight  should  be  given  to  the  statements  made 
by  the  Federal  inspector  who  is  impartial  in  the  matter.  Furtheraiore, 
under  the  law  the  Federal  inspection  certificate  is  prima  facie  evidence 
of  the  truth  of  the  statements  therein  contained.    Lead-ing  dictionaries 
define  the  verb  "wash"  as  meaning  cleansed  by  the  application  of  water, 
and  the  term  "individually  washed"  as  used  commercially  means  cleansed 
by  the  application  of  water  to  each  stalk.    The  statement  quoted  above 
from  the  inspection  certificate  shov;s  that  the  celery  was  not  cleansed, 
that  is,  freed  from  dirt.    Hence  it  must  be  deemed  not  to  have  been 
individually  washed  as  that  term  is  commercially  understood  and  used. 


2,    Respond.ent '  s  rejection  v/a^/without  reasonaJble  cause.  The 
complaint  was  therefore  d.ismissed. 
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S-1306,  May  23,  193^,  Docket  2111:  (S.P.) 

MACmYEE  &  POETER^  ROCHESTER, JLY^  V._ERA1TK0S_3R0S._^  CHICA&0,_ILL_^ 


Violation  charged:     Unjustified,  rejection  of  car 
of  apples. 

Principal  polnts_ involved:     Color  of  Rhode  Island  Greening 

apples;     freezing  in  transit  in  f .o.b.  sale. 
Order:     Complainant  av/arded  $l6'-. ',\KD  with  interest. 


Outline  of,_Eact.s_ 

On  or  about  Jan.  26,  1935 1  through  a  "broker,  complainant  sold 
to  respondents  a  carload  of  Rhode  Island  G-reenings,  f.o.h.  Wallington, 
IT.Y. ,  at  $1.10  per  "bu. ,  the  confirmation  of  sale  reading,  in  part: 
"ringfaced  2^  inch  and  larger  USone  -  good  green  stock  good  pack." 
The  apples  were  shipped  from  Vfellington,  H.Y.  on  Jan.  26  to  Chicago, 
111.  ,  ^/here  they  arrived  on  Jan.  29-    After  negotiations  hetween  the 
parties  as  to  acceptance  the  shipment  v/as  rejected  "by  respondent  on  or 
ahout  Eeh.  1.     Complainant  sought  an  award  for  $l66.UO,  the  difference 
between  the  amount  for  which  the  apples  were  sold  to  respondents  and  the 
net  sum  of  $Hl3-30  realized  upon  resale. 

Respondents  defended  their  rejection  on  the  ground  that  the  apples 
did  not  raeot  the  specification  "good  green  stock"  and  that  many  "baskets 
v/ere  dainaged  from  being  water-soaked  and  discolored  and  some  baskets 
contained  ice  and  snow  on  the  covers;     and  objected  to  the  claimed 
damages  on  the  ground  tliat  complainant  did  not  dispose  of  the  apples 
with  due  diligence  after  rejection,  stating  that  two  offers  of  $1.20 
per  bu.  were  refused  by  complainant. 

Federal  inspection  certificate  issued  on  Jan.  29  read,  in  part: 
"Stock,  is  mostly  firm,  many  firm  ripe  with  an  occasional  ripe.  Less 
than  1/0  decay.     In  bottom  layer  baskets  next  one  doox-vay  stock  is 
frozen  extending  up  from  floor  from  3  to  6  inches  and  above  that  height, 
in  from  side  of  basket  next  door,  from  2  to  3  inches.     In  3  upper 
layer  ba,skets  next  door,  stock  is  frozen  extending  in  from  side  next 
door,  from  ^  to  1  inch.     Stock  now  fails  to  grade  U.S.  No.  1  only 
account  freezing  noted  above.* 
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','.,„.,■  paling:!  includ^d^iji  Decision 

li."'  The  apples  cdnf 6 1'med  to  the' specifications  of  the  contract 
'  of  sale.    Both  parties  relied,  largely  ujsbn  the  Federal  inspection 

certificate,  which"stated  that  the  apples  failed  to  grade  U.S.  1  "only 
^  account  freezing.''  -  Since  the/ apples  v/ere  sold  f . o.h* shipping  point, 

the  complainant  was  not'  respohsihie  for  the  dariiage  due  to  freezing. 
The  temperature  acpcirding  to  the.  inspector,  ranged  ftom  28  degrees 
at  the  ■bottom  to  30  degrees  at  the  top  Of  the  car.    There  Was  nothing 
in  the  inspection' certificate  indicating  that  the  apples  did  not 
conform  1 6  the  specifications  of  the  contract  :-f  sale  at  the  time  they 
were  shipped.    Respondents  relied  upon  the  testimony  of  two 
a.eposition  witnesses  who  stated,  in  suhstance,  that  some  of  the  apples 
were,  yellow.     It  is  well  known  to  the  trade  that  in  the  fall  the 
Ehode  Island  G-reening  is  ,  green  and  later  it  develops  a  yellow  colorj 
These  apples  were  purchased  the  latter  part  of  January  out  of  cold 
storage.    The  contract  should  receive  a  roasonatle  interpretation. 
It  is  not  reasonahle  to  suppose  that  some>  of  the  applos  would  not 
he  yell ov;  on  Jan.  26. 

2.    Ros-pondent' s  rejection  was  without  reasona'ble  cause  and 
following  the  rejection  complainant  sold  the  atopics  for  the  "best  price 
obtainaole  and  suffered  damages  in  the  sum  of  $l66.U-0.     OJhere  was 
iaothing  in  the  evidence  to  indicate  that  complainant  did  not  exercise 
reason^.'iole  diligence  in  disposing  of  the  apples.    The  account  sales 
s^iowed  that  slightly  over  half  of  the  apples  sold  at  $1.30  to  $1.50 
per  hu.  and  considerably  over  half  sold  for  more  than  $1.20.  Complain- 
ant was  a-warded  $166.^-0,  with  interest. 

S-1311,  i:ay  28,  I936,  Docket  I969:  (Hearing) 

CALE?Olf  lA  PRODUCE  piSiRI3UT0RS_^  1^9.-^  LOS  AITGELES ,_OALII'_^  V._U1ITSD 
BICKERS  CO_^,_POliTLAl\!D,_OREGOI. 

Violatj^on  charged:    ?alse  and  misleading  statements 
. .  for  a  fraudulent  purpose. 

Principal  point s_ involved:    Failure  to  report  not 
necessarily  a  false  and  misleading  statement; 
neglect  not  prohibited  by  statute;  false 
.    ■  ■  information  given  or  material  information 

r,  omitted  could  be  in  violation  of  the  statute. 

t  :  Order:     Complaint  dismissed. 


1 
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Outline  £f_Fa,cts_ 

In  response  to  rest)'ond.ent' s  telegram  Sent  from  Portland,  Oregon 
on  Ivlarch  1,  1935  reading  ''PAE30U  DELAY  EEPLYIilC-  YOURS  LAST  NI&HT  SIXSS 
SELLim  ABIJA  (2.25)  WS.  HAirSM'  SUEPLUS  ROLLim  Aim  IF  YOU  CAioT  i;10VE  YOUR 
CAR  THERE  TO  ADTMTAG-E  WE  PROBABLY  CM  WORE  IT  OUT  EITHER  HJIRS  OR 
SEATTLE,"    complainant  consigiied  to  respondent  a  carload  of  lettuce 
shipped  during  March  from  Los  Angeles,  Calif,  to  Portland,  Oregon. 
The  shi_-:)iuent  arrived  at  Portland  on  or  about "Iferch  5  and  thereafter 
and  on  March  1,  6,  12,15-,  22 'and  April  2  respcnclent  sent  tele^raTiS  and 
wrote  complainant  letters  which  y;e re  received  p.s  exhibits  at  the  hearing 
and  referred  to  in  the  decision.     Complainant  cl-^i-imed  that  "because 
of  false  and  misleading  statements  made  "by  respondent  it  suffered  loss 
in  the  total  amount  of  $U9S>  fo^r  v/hich  repa.ration  was  asked.  Respond- 
ent denied  that  complainant  was  led  to  believe  that  respondent  would 
dispose  of  the  lettuce  either  upon  the  Portland  or  Seattle  market 
promptly  u^oon  arrival  of  the  said  shipment  at  Portland  and  that  the 
wires  and  letters  referred  to  in  the  comxole-int  were  false  or  misleading. 
The  correspondence  quoted  in  the  decision  and  reports  to  coiiplainant , 
indicated  tiiat  respondent-deemed  the  car  to  be  in  good  condition  with 
sufficient  ice  to  hold  for  a  better  market  and  when  it  was  finally  broken 
it  was  discovered  that,  although  not  showing  decay,  the  lettuce  showed 
considerable  red,  which  respondent  attributed  to  the  melting  of  the 
ice  and  its  being  gradually  absorbed  into  the  heads.     Sales  v/ere 
completed  on  Match  29  and  respondent's  account  of  sa,le  results  showed 
a  gross  return  of  $209.    Respondent  paid  the  freight  charges  and 
derourrage,  and  after  deducting  a  brokerage  of  $25  reported  a  deficit 
of  $115.72. 

.Rulings  i,ncluded_in  Decision_ 

1.      The  sending  of  the  said  wires  and  letters  by  respondent  to 
complainant  and  the  statements  therein  m^de  were  not  false  or  misleading 
or  made  for  a  fraudulent  pLirpose.    Complainant's  deposition  evidence 
and  the  examination  of  the  witnesses  at  the  hearing  indicate  that  the 
question  of  respondent's  negligence,  or  lack  thereof,  constituted 
complainant's  chief  criticism  of  respondent's  handling  of  the  shipment. 
It  is  obviously  true  that  the  load  should  have  been  sold  in  some  msuiner 
at  an  earlier  date  tlmn  it  was  finally  disposed  of.     Respondent's  letter 
of  April  2  amounts  to  such  an  admission.     Moreover  respondent's  reports 
to  complainant  do  not  appear  to  have  been  as  frequent  and  as  voluntary 
as  complainant  had  the  right  to  expect  from  a  careful  agent.  Following 
arrival  of  the  car  up  to  and  including  the  date  of  respondent's  account 
of  sales,  March  5  "to  April  2,  the  only  reports  made  were  respondent's 
wire  of  March  6  and  its  letters  of  March  12,15,  22  and  April  2.  But 
a  failure  to  report  is  not  necessarily  a  "false  and  misleading  statement." 
Negligence,  if  respondent's  handling  of  the  load  can  be  said  to  constitute 
negligence,  is  not  the  thing  prohibited  by  the  statute.    This  would  be 
othen.7ise  if  the  reports  made  v;ere  incorrect  or  misleading.    False  infor- 
mation given  or  material  information  omitted  in  a  report  could  be  in  vio- 
lation of  the  statute.     In  the  insta^nt  case,  however,  the  re^ports  that 
were  m^de  apioear  to  liave  been  substantially  true.     Respondent's  conduct  is 
chiefly  objectionable  because  of  the  infrequency  of  the  reports  and  the 
lack  of  good  judgment  exercised  in  holding  the  lettuce  for  market  improve- 
ment. 


2.     Since  respondent's  said  statements  in  said  telegrams  and  letters 
were  not  violative  of  section  2,  tlie  complaint  was  dismissed. 

S-1315,  J-une  2,  1936,  Docket  l6!+8':  (Hearing) 

LITGP-ED^  SCHUIjTip)IS_&jropSOI,_IlC^,JPLLS^^  H.G._SWM, 
NEW  BEM^  N.a.  •■  ■  , 

..   ,       Violation  charged:    Eailure  to  deliver. 

Prlnci;£al  20ii^is_involved:     Dep:^':itions  conforaiing  to 
Department's  procedure  properly  adjnissi"ble  as 
evidence;    burden  of  proof  on  complainant  to 
establish  warranty-  and  "breach  thereof;     absence  of 
.shipping  point  inspections  in  fob  sale  increases 
necessity  of  establishing  extent  of  decay  at' 
destination, 
Ordej;:    Complaint  dismissed. 


Outline  of_Eacts_ 

In  the  month  of  June,  193^.  by  oral  contract,  complainant,  through 
its  agents,  purchased  from  respandent  a  total  of  32  carloads  of  potatoes 
f.o.b.  loading  points,  some  of  them  having  been  inspected  by  the  agents. 
Complainant  resold  the  stock  to  variou.s  purchasers  and  made  diversion 
to  various  destinations  and  the  purchasers  of  16  carloads  complained  that 
duo  to  excessive  decay  the  potatoes  did  not  conform  to  complainant's 
warranty,  which  necessitated  adjustments  totaling  the  sum  of  $1627. 1T» 
less  the  purchase  price  paid  by  complainant  to  respondent,  plus  trans- 
portation charges,  reconditioning  costs  and  other  like  expense  items. 
Complainant  sought  an  award  of  damages  by  reason  of  the  failure  of 
respondent  to  deliver  U.S.  1  grade  stock,  free  from  d'.sease  and  other 
defects  as  expressly  guaranteed  and  warranted  by  respondent.  Respond- 
ent denied  the  warranty  and  alleged  complainant  bought  the  stock  "as 
is"  after  inspection.    At  the  hearing  respondent  objewbod  to  receipt  of 
complainant's  depositions  because  they  were  not  taken  '^'according  to 
law",  urging  that  they  were  not  "sealed- as  required  by  the  laws  of  the 
State  of  North  Carolina."  . 

^^lings  included  in_Decision 

1.    The  depositions  in  question  were  properly  executed  and  the 
notaries  public  named  in  the  several  orders  of  the  Secretary  attached 
the  usual  certificates  as  a  part  of  the  completed  depositions. 
Sec,  13(d)  of  the  Act  authorizes  the  Secretary  to  "order  testimony  to 
be  talcen  by  depositions***."    Sec.  3,  par.  1,  of  the  regulations 
specifies  the  information  required  to  be  furnished  before  an  order  will 
be  issued.    The  depositions  conformed  to  the  Department's  procedure  and 
were  properly  received  by  the  examiner. 


-322^ 


2.     Complainant's  proof  V.'as  insufficient  to  establish  the  warranty 
claimed  or  a  breach  thereof.     It  would  seem  that  if  these  purchases  were 
made  as  grade  U.  S.  No.  1  stock,  complainant  "would  have  been  interested  in 
securing  Federal  inspect  ions '  to  establish  the  grade  v/arranted.    1/Vhile  the 
mechanical  grader,  described  by  one  or  more  of  the  witnesses  as  having 
been  used  in  sorting  the  potatoes,  might  be  relied  upon  to  establish  their 
minimum  size,  other  grade  requisites ' such  as  elimination  of  those  affected 
by  rot  could  not  be  accomplished  by  the  use  of  the  grader.     Several  deposi- 
tion witnesses  stated  their  conclusions '  to  the  effect  that  the  potatoes 
failed  to  grade  U.  S.  1  at  the  different  destinations  but  none  supplied 
facts.    The  loads  in  question  having  been  purchased  on  an  f.o.b.  basis  and 
no  inspections  having  been  made  to  establish  the  extent  of  decay  at  load- 
ing points,  if  any,  made  it  additionally  necessary  for  complainant  to  es- 
tablish the  extent  "of  decay  found  at  the  different  destinations  to  which 
the  cars  vjere  consigned.    This  would  be  so  even  if  the  testimony  clearly 
showed  that  the  purchases  were  made  upon  the  express  warranty  claimed  by 
complainant.     Only  two  cars  were  inspected  at  destination  where  an  attempt 
was  made  to  show  the  percentage  extent  of  decay.    U.  S.  Standards  allow  a 
tolerance  of  1%  for  soft  rot  and  wet  breakdotvn  in  grade  U.  S.  No.  1  stock. 
The  complaint  was  dismissed',  ' 

S-1316,  June  2,  1936,  Docker  2000:  (S.P.) 

Lal/tP'TIA  BEOTliERS^  AHRIGO  CO.,  OKI C AGO-,  ILL.  v._pLLSY_&_SMITH^  MrP.C51DES, 
TSXAS.  ■  " 

Violation  charged:     Failure  to  account  for  half  of 

deficit  in  joint  a-c count. 
Principal  poj-nt  j-nvolv^di.    Unauthorized  diversion  of 

car  to  be  handled  on  joint  accoujat  relieves  from 

liability  for  half  of  loss. 
Ordex:     Complaint  d.ismisse'd. 

Outline  of _Facts_ 

In  accordance  vith  a  contract  entered  into  on  or  about  ITov.  7>  193^» 
respondent  shipped  from.  Mercedes, Texas  to  complainant  a.t  Chicago,  111. 
a  carload  of  tomatoes  to  be  handled  on  joint  account.     Complainant  diverted 
the  car  to  Philadelphia,  Pa.  to  be  sold  on  behalf  of  complainant  and 
respondent,  and  after  deducting  the  joint  cost  of  $5^2.60,  a  loss  was 
sustained  on  the  sale  of  the  tomatoes  at  Philadelphia  in  the  sum  of 
$273. 1^9.  one-half  of  which,  or  $136.8^,  complainant  contended  respondent 
should  pay.     Respondent  claimed  that  the  tomatoes  were  diverted  from 
Chicago  without  its  Icnowledge  or  consent  and  that  no  opportunity  was 
afforded,  to  protect  its  interest  and  therefore  all  liability  was  denied. 
■Respondent  alleged  that  on  Nov.  1^,  in  answer  to  a  request  for  information, 
complainant  advised  that  the  car  was  rolling  East  and  that  respondent 
promptly  wired  asking  to  whom  and  to  what  market  the  tomatoes  had  been 
diverted  and  was  informed  that  the  car  had  been  diverted  to  L.D.  Goldstein, 
Philadelphia, 
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The  evidence,  sliowed .  that  on  Nov.  6  complainant  *  s  representative 
infomed  complainant  "by  wire  that  respondent  "prefers  your  jobhing  his. 
tomatoes ".and  on  April  29'  telegraphed  complainant  "reference  Smith's 
AST  19651  tomatoes  jointed  although  his  intentions  your  johhing  Chicago 
he  also  preferred  your  using  your  "best  judgment  as  to  where  you  disposed." 

Ruling  included  iA..Pecis,io^ 

Complainant  diverted  th©  car  of  tomatoes  which  was  to  he  handled  on 
the  "basis  of  a  joint  account  at  Chicago  from  the  latter  point  to 
Philadelphia,  Pa.  without  the  Icnowledge  or  approval  of  respondent  and 
complainant's  claim  for  one-half  the  net  loss  v/as  therefore  dismissed. 

S-1321,  June  3,  1936,  Docket  2119:  (Hearing) 

Wj\LTSa_CHi^vIBEIlS,_SECRETjmY^  DiyAHrgEnT_OP  PIBLIC_Iv!A?SISS_^  WEIGHTS  Aim 
MSAS[JSES_OF  Ttm  CITY_OF         YOEK_v^  HAHRJ  B0NSIGH0E3_^  alias  PAyL_DI 
GEORGE,^  and  FEAM  CASIlO^  PAHrpRS_TRA5IlIG  MD_DpiH&_BUSIHESS  AS_Tp 
UHM  PACIFIC  PRODUCE  CO^ ,_ra_YpM ,_1T^Y^ 

Violation  charged:    False  and  fraudulent  mis- 
representations in  obtaining  license;  failure 
to  account  promptly  to  shippers  of  perisha'ble 
agricultural  commodities  (artichokes)and  failure 
to  keep  adequate  records. 

Princi:2al  point  .Involved:    Failure  to  account  pron5)tly 
is  violation  of  the  Act. 

Order:     Case  dismissed. 

Outline  ^f_Facis 

The  complaint  charged  that  respondents  secured  their  license 
through  false  representations  in  that  Harry  Bonsignorre,  vmo  at  the  time 
was  indicted  in  the  Federal  District  Court,  gave  his  najne  as  Paul 
DiGeorge  in  the  application;     that  respondent  Frank  Casino  has  haen 
convicted  of  violations  of  the  criminal  codes  of  Hew  York  and  Florida; 
that  these  two  men  were  not  the  trae  partners  "but  v/ere  associated  with 
other  criminals  as  partners  of  respondent,  and  that  respondent  has 
v/illfully  failed  to  keep  proper  accounts  and  records  as  required  hy  the 
Act.    Respondents  denied  that  they  made  any  misrepresentations  in 
3-PPlying  f  or  a  license  and  claimed  that  the  name  Paul  DiGeorge  was 
adopted  as,  being  simpler  than  the  name  Bonsignore,  that  Paul  DiGeorge 
has  never  been  convicted  of  any  crime,  that  the  conviction  of  Frank 
Casino  in, one  instance  would  not  prevent  the  Secretary  of  Agriculture 
from  granting  a  license  and  that  Paul  DiGeorge  and  Frank  Casino  were 
the  only  partners  doing  business  under  the  name  of  Union  Produce  Co.  ^ 


An  investigator  from  the  Department  on  January  7>  193^  examined 
the  accounts,  records  and  memoranda  kept  "by  respondents  and  he  testified 
as  to  his  findings  of  amounts  ov/ing  to  various  fiitos,  some  of  v/hose 
hooks  v.'ere  also  examined,  on  some  of  which  accounts  respondents  made 
payments  at  the  time  of  the  investigation.    Ha  also  testified  that  on 
Dec.  2^^,  1935 >  when  the  dealers  sold  the  last  artichokes  to  respondents, 
there  v/as  no  outstanding  indebtedness  "beyond  Dec.  1^,  1935>  with  the 
exception  of  disputed  claims  to  v;hich  reference  was  made  in  the 
decision.    The  testimony  of  Harry  Bcnsignore  corrohorated  that  of  the 
investigator  and  that  witness  alleged  that  the  name  Paul  DiG-eorg*^  was 
assumed  for  business  purposes  and  that  he  is  properly  registered  Tith 
county  and  city  officials  under  that  name. 

Rulings  in^luded_in  Decis^ion 

1.  Complainant  failed  to  prove  that  respondents  obtained  their 
.license  througli  false  and  fraudulent  misrepresentations  made  at  the  time 

of"  filing  application  or  that  respondents.-  books  and  records  were 
i.nadequate  and  incorrect. 

2.  Respondents  failed  to  account  promptly  to  Miller-Gerow  Co. 
Inc.  in  the  sum  of  $1799. 75; toCarbone  Bros.  &  Co.  in  the  sum  of  $1^73.50; 
and  to  Tassini  &  Salisch,  Jgc.  in  the  sum  of  $1588.50.     However,  no 
disciplinary  action  could/^stken  by  this    Department  since  respcndents' 
license  e:qpired  on  April  10,  193^.    The  complaint  was  therefore  dismissed. 

S-1323,  June  5,  1936,  Docket  21^40:  (S.P.) 

DEIlA.SE_tS:j:OR&AIT  C0_^  ,_PITTSBURGH  ,_?A._v^  JOmT_C^  MAIJESR_&_S01>IS  ..STOCKTOH , 

Violation  charged:     Failure  to  deliver  two  carloads  of 
celery  conforming  to  contract  specifications. 

Principal  £Olnts_ involved:     Size  of  crates;     proof  of 
•    ■  damage;     necessity  for  prompt  purch^.se  of  replacement 

car. 

■  Order:     Complaint  dismissed. 

Outline  of_Facts 

On  Oct.  29,  1935.  through  a  broker,  complainant  bought  from 
respondent  two  cars  of  Red  Lion  brand  fancy  celery,  good  bleach, 
individually  washed,  tops  fresh  and  green'  and  extending  well  above  tops 
of  crates,  tight  pack,  California  style,  22-inch  half -crates,  as  near 
as  possible  to  specified  sizes,  at  $2.S5  per  half-crate  delivered  at 
Pittsburgh,  Pa. ,  to  be  shipped  from  California  to  respondent  at  Pittsburgh, 
Pa.     The  celery  v/as  packed  in  20  inch  crates  and  complainant  sought  an 
award  of  $189,  a  loss  of  $9U.50  on  one  car,  being  the  difference  between 
what  the  celery  would  have  been  worth  had  it  met  the  specifications  of 
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the  contract  and  the  market  value  of  the  celery  actually  delivered, 
and -a.  like  amount  of  $9^.50  on  the  other  car,  "being  the  difference 
hetv/een  the  contract  price  and  the  sum  \7hich  complainant  was  ohliged 
to  pay  for  a  car  of  celery  to  meet  its  requirements  in  replacing 
this  car.  . 

Respondent  denied  that  it  shipped  celery  inferior  to  that 
called  for  in  the  contract  and  ohjected  to  complainant's  calculation 
of  damages  on  the  groimd  that  the  Pittsburgh  market  on  the  hest 
celery,  regardless  of  specification,  at  the  time  the  first  car 
arrived  ivas  "negligibly  $2.75,  "but  mostly  $2oj)0,  in  a  jchhing  "way" 
and  on  I'onday,  IJov.  11,  when  the  second  car  arrived,  the  top  jobbing 
market  was  $2,S5  delivered.    The  official  records  of  this  Department 
disclose  that  the  prices  were  substantially  the  same  as  those  stated 
by  respondent. 

flings  lncluded_in  .3ecision_ 

1.  The  celery  shipped  did  not  comply  with  the  specifications  of 
the  contract.  The  contract  definitely  specified  that  the  celery  should 
be  22  inch  and  the  celery  shipped  was  20  inch. 

2,  Complainant  \7as  not  entitled  to  damages  for  the  reason  that 
the  market  price  of  celery  at  the  time  the  two  cars  arrived  and  at  the 
time  the  car  was  purchased  by  the  complainajat  in  place  of  one  of  the 
cars,  was  not  above  the  original  contract  price.     If  the  celery  had 
been  purchased  by  the  complainant  at  the  market  price,  no  damage  would 
have  been  sustained.    The  car  that  was  purchased  by  the  complainant  on 
Wov.  15,  1935  >  which  was  approximately  a  week  after  the  first  car  arrived 
and  four  or  five  days  after  the  second  car  arrived,  was  purchased  at 
>?3.10  per  half-crate.    The  original  purchase  price  on  each  car  was 
$2.S5  and  the  jobbing  market  on  half -crates  of  celery  on  Hov.  I5  ranged 
generally  from  $2.50  to  $2.75,  a  few  at  $2.85. 

S~1330,  June  18,  193^,  Docket  2138:  (Hearing) 

BALD_E^OB  SALES  AGMCY^  BiiiD_I^0B,_i2ZpSAS  v._WILLIM_E.  mBERG  & 
C.F.JCAEpjLITS^  ST^  PAUL_^  MINIT^ 

Violation  charged:    Failure  to  account  for  the 

agreed  purchase  price  of  a  carload  of 

strawberries. 
Principal  points_ involved:   "Good"  merchantable 

quality;     original  contract  modified  by  later 

agreement. 
Ord,er:     Complaint  dismissed. 
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Outling  of_Pacts 

On  or  about.  Iviay  11,  1935,  complainant  sold  to  respondents  a 
carload  of  strawberries  at  the  agreed  price  of  $115^.50  f.o.b.  Bald 
Knob,  Arliansas.    Tlae  load  was  consigned  to  respondents  at  St.  Louis, 
Mo.  and  diverted  by  respondents  to  a  prospective  purchaser  at 
Ivlilv;a-ul:ee ,  V/isconsin  where  it  arrived  on  May  13.    On  May  17  respond- 
ents informed  complainant  their  Milwaukee  purchaser  load  refused  the 
shipment  because  of  the  extent  of  soft  berries  and  that  an  accounting 
would  be  made  of  sales  at  Minneapolis  and  no  charges  mads  by  respond- 
ents for  such  service.    By  letter  dated  May  IS  complainant  adopted 
and  confirmed  the  handling  of  the  berries  in  the  manner  stated  by 
respondent.    They  were  sold  in  Minneapolis,  Minn,  some  time  prior  to 
May  20  for  a  gross  return  of  $1097.30  and  respondents  accounted  and 
remitted  to  complainant    the  net  proceeds  of  $630. 5S,  which  amount 
was  accepted,  by  complainant.     Complainant  sought  an  award  for  $523.92 
as  the  balance  still  due  under  the  contract. 

Respondents  claimed  the  berries  were  not  of  "good  merchoantable 
quality"  as  warranted  and  tiiat  the  contract  was  breached  by  the  ship- 

.ment  of  hold-over  berries;     complainant  denied  any  warranty  and  claimed 
the  berries  were  to  be  of  the  usual  field  run  common  to  Bald  Knob  and 
that  respondents  accepted  the  load  through  diversion  at  St.  Louis. 
'The  only  direct  evidence  of  condition  at  loading  point  was  fujmished 
in  depositions  submitted,  it  being  stated  that  the  berries  were  good 
quality,  sound,  firm  and  dry  and  should  have  carried  in  good  condition 
in  transit;     that  106  crates  were  placed  in, a  pre-cooled  refrigerator 
car  for  about  IS  hours  with  the  doors  closed,  being  held  over  from 
the  niglit  of  May  10  to  May  11,  but  there  was  no  difference  between 
the  hold-overs  and  those  picked  on  May  11,    The  railway  agent  at 
Bald  Ilnob  stated  tloat  strawberries  are  often  held  over  as  long  as 

,  hS  to  60  hours  before  shipment  without  any  impairment  of  the  quality. 
Respondents  presented  practically  no  details  concerning  the  condition 
found  at  I.'.ilwaulcee  or  at  Minneapolis. 

Solings  i:ncluded_in  Deci^i^n_ 

1.  A  consideration  of  all  the  evidence  indicated  that  the 
berries  v;ere  of  good  merchantable  quality  at  the  time  of  purchase  at  load- 
ing point.    The  gross  sale  price  at  Minneapolis  showed  they  were  merchant- 
able.   The  additional  word  "good"  is  very  indefinite.    Moreover  this 

v;as  an  f.o.b.  shipping  point  purchase  and  the  resale  at  Minneapolis 
was  from  a  week  to  ten  days  follov/ing  purchase.    There  was  no  way  of 
determining  v/hether  the  "hold-over"  berries  brought  the  lowest  price. 
The  exliibits  indicated  that  only  a  few  crates  sold  for  less  than  $2. 
The  general  range  v;as  from  $2  to  $3.50  per  crate- 

2.  Respondents'  sale  of  the  berries  at  Minneapolis  and  the  pay- 
ment to  complainant  of  the  net  returns  was  adopted  and  approved  by 
complainant  and  the  original  contract  of  sale  was  to  that  extent  modi- 
fied.   The  complaint  was  therefore  dismissed. 


